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Insurance Agency Tax 


Problems— 


One-Man Agency 


Reporting to our readers this month ts 
Charles W. Tye, of the Royal-Liverpool 
Insurance Group, New York, New York 


co TAX PROBLEMS of the one-man 
imsurance agency are not 
different from thos« 


essentially 
of any other sole pro- 
personal nature 
An individual naturally wants to be sure he 
is operating his agency with a minimum of 
tax cost. However, the established fact is 
that there are only 
whereby he can 


prictorship of a service 


certain basic methods 
legally reduce his tax 
(1) taking advantage of all 
exclusions from gross income, (2) taking or 
shifting allowable deductions, (3) shifting 
income to more than one entity or to dif- 
ferent years, (4) ordinary in- 
come into capital gain income, (5) claiming 
dependen vy credits properly, and (6) elect- 


cost. They are 


converting 


ing the use of tax forms, accounting basis, 
and joint or separate return privileges which 
result, from year to year, in the 
tax. 
Often, | 
cerned 


smallest 


find that taxpayers are so con- 
with deductions that they neglect 
exclusions or fail to appreciate the limita- 
tions on dependency credits. The 
include tax-exempt interest, gifts, 
loans, bequests, damages, life insurance pro- 
and annuities (with certain 
Exclude items from 
if the taxpayer doesn’t, the Bureau 
of Internal Revenue probably would not 
call it to his attention. Also, if a dependent 
child is working temporarily only, 


450 


exclu- 
sions 
ceeds excep- 


tions). these gross 


income 


one 


that the child does not earn 
more than his or her dependent credit. An 
extra dollar earned above this ceiling may 


ought to see 


mean a substantial tax loss to the taxpayer, 
depending upon his tax bracket. It is quite 
a disappointment to allow the child to earn 
a few during his summer vacation 
(which is promptly 


dollars 
spent, no doubt), and 
then find he is no longer a tax exemption. 
The shifting of income to more than one 
entity 1s no par- 
what is assigned is rights to 
income rather than a property interest from 
which income flows 


longer an 
ticularly where 


easy matter, 


It is not legally pos- 
right to income and 
thereby escape tax by shifting it to another 
taxpayer. 


sible to assign the 


that husbands and wives 
are permitted to divide their income, one of 
the most vulnerable tax (attempting 
to shift income to the wife) no longer is 
a problem 
need not 


However, now 
steps 


The one-man agency, therefore, 
involved in a husband- 
and-wife partnership under existing tax 
laws. It has the benefit of such tax treat- 
without all the collateral problems 


which such partnerships create. 


bec ome 


ment 


Whether a joint return should be filed is, 
except'in unusual cases, essentially a ques- 
tion of arithmetic since the tax advantages 
flowing from the filing of a joint return 
and the attendant income splitting increases 
with the disparity between the 
Where the wife has no in- 
advantage is the 


income of 
the spouses. 
come, the greatest, de- 
creasing as the incomes approach each other. 
The election to file a joint return, once 
made, is that year, but a 
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exists each year. 
the husband to file 
the following 
GxXEst < 

(1) Both must have 
ried on the last day of the taxable year, 
except that if one dies during the year, the 
ot death. 


new election 


order for 


Also, in 
with his wife 
must 


statutory conditions 


spouses been 


mMar- 


determination is made 
(2) Ne 
alien at any 
(3) Both 


taxable veat 


on the date 


a nonresident 
time during the year 


ither spouse may be 


have the 


spouses 
W here 
taxable periods, 
taken to change to the 
they 
of the income 


must Sammie 


and wife have 
should be 


basis so that 


husband 
different steps 
saln¢ 
will be in a position to take advantage 


splitting in the tuture 
(4) Both must sig 
The 
tends 
of the 
even if 


n the return 


filing a 
to diminish as the 


advantage in joint return 


separate incomes 
But, 


two in 


two spouses approach equality 
there 1s a disparity in the 
comes, 
prove 


assur 


returns nevertheless 


One 


separate may 


beneficial. should not blindly 


that he is always saving taxes by 


filing joint returns since he cannot tell trom 
both 


eXample, n SpoUs 


year to year unless computations on 


bases are made. For 
may have large medical expenses while the 
other has few or no medical expenses, One 
may deduct only that portion of the medical 


cent of the 
(except 


expenses which e*ceeds 5 pet 


adjusted gross income for the year 
reached the age of 
65). On a joint return, the medical expense 
would have to cent of the 


combined incomes of the 


if he or his wite has 


exceed 5 pe! 
adjusted gross 
two spouses. On separate returns, the non- 
deductible f 
the adjusted gross income of only the spouse 
who imecurred 


portion would be 5 per cent of 


other 
expense de- 


the expense. On the 


hand, the maximum medical 
ductible on a joint return is higher than on 
still 


expenses are 


a single return, so a joint 
be preferable if the 


return may 
medical 
relatively large. 

On a return, the and 
of both spouses are combined. If 


joint gains losses 
there is 
a net capital loss in excess of capital gains, 
this may be deducted against ordinary in- 


come to the extent of $1,000 on a joint 


return. But on separate returns each spouse 
could deduct up to $1,000 of his or her own 
capital 
$2,000 for both spouses. 
capital 


maximum of 
If one spouse has 
and the other a net 
capital loss, a joint return would require 
an offset. 
cial. 


separate net loss—a 


a net gain 
This may or may not be benefi- 
For example, if one spouse has long 
term gains and the other losses, a maximum 
tax of 26 per cent would apply to the gams 


Report to the Reader 


THis ISSUE IN BRIEF 


Each of us undoubtedly has his own 
opinion what the conflict in Korea 
should be called, and whether or not 
it is war, but for an interesting article 
on the subject of what the courts con- 
page 458. The author, 
Goldstein, one of the attor- 


sider War, see 
Samuel J 
neys for the plaintiff in Beley v. Penn 
Mutual Life 
LIFE ¢ 


a thorough investigation o! 


Insurance Com- 


(2d) 38, 


sy/vania 
puny, 1 


/ ASES has made 
the entire 
question in the preparation of his case 
and presents his findings in this article 
os 


William E. Mooney, General 
ney for Woodmen of the 
his article at 


Attor 
World, in 
that 
“where the policy provides that an in- 


page 455, writes 


demnity is payable in the event of the 


total and irrecoverable loss of sight 
sight in one 
though the 
one half of the 


amount provided for the loss of both 


in both eyes the loss of 
not covered, even 


insured asks for only 


eyes 


have been 
reprinted from the Association of Life 


Medical 


Transactions 


Two informative articles 


Insurance Directors’ publica 


tion, One of these is 
Dr. Ralph M. Filson’s article on page 
179, “The Business of Insurance and 
the Profession of Medicine The 
other is Dr. John W. Wear’s “Ob 
Medical x 


Referee at 


servations otf a 


page 185 


on a separate return. The loss could be de- 
ducted from ordinary income by the other 
spouse up to $1,000 for the current year 
and, also, on either a separate or joint re- 
turn for each of the five succeeding years, 
than the 26 per cent 
might be used to offset short- 
(taxable at regular rates) om a 
return within the five- 
year period, with a greater tax benefit. In 
this 
on long-term 


perhaps saving more 
rate, Ory, it 
term gains 
joint or separate 
cent tax rate 
under 
beneficial 


connection, the 26 per 


capital gains present 


until 
return ex- 


the combined 


tax rates does not become 
the taxable income on a 


ceeds $28 OOO So, if 


joint 
income 
is less than that, and one or both spouses 
long-term less tax might be 


have gains, 


paid if separate returns are filed. 
One little 
return is 


benefit of the 
that no gift tax 


realized joint 


attaches to the 
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This 


entire 


husband if he pays the 

: husband 
tax, thus indirectly 
of his wife 


entire tax. 


being so, a may pay the 
increasing the estate 
since she will not be obliged 
to reduce her income (estate) by the tax 
thereon. Over a period of years, this may 
produce a sizeable result if the incomes are 
large since there is a legal shifting, in ef- 
fect, of part of the husband’s estate to his 
wife without estate or gift tax and without 
the necessity of probate on such funds at 
death. It would not work in all cases, but 
since the life women is 


time the 


expectancy ol 
men at the 
odds are favorable 


longer than present 


should be 


Suppose the taxpayer’s agency 


One other important factor 
considered 
has operated at a loss during the year but 
was profitable the 
Under the present law he is permitted either 
joint return 


income, or to 


quite years preceding. 
to offset this loss on a current 


against his wife’s 


bac k 


tion, if his income was substantial in prior 


carry it 
to the preceding year. In this situa- 
years and the wife’s income in the current 


year is not too large, it would usually 
save tax dollars to file separate returns and 
utilize the carry-back i 


prior years, especially if the 


against income in 
effective tax 


rates were higher than in the current year 


It should be realized that a taxpayer has 
considerable discretion in the timing of his 
deductions, with the result that by shifting 
them year to year, he may better 
control the impact of tax law. He should 
be careful, though, that he shift 
declining tax period. 


irom 


does not 
expenses in a rate 


For example, if his agency is embarking 
upon an advertising campaign, he may wish 
to give consideration to timing this expense 
so that the from it will 
fall in the same taxable period in which he 


incurs the 


income to result 


expense. In this situation, how 
ever, his choice of accounting methods may 
control since if he adopts the accrual, rather 
than the cash, method, he will have to ac 
crue the without being able to 
Probably, the 
is preferable in the smaller 


expense 


accrue the income cash 


method agen- 
cies since (1) it is simple, no foresight or 
hindsight being 


necessary for the setting 


up of accruals, and (2) taxes are not pay- 
able until the cash with which to pay them 


is at hand 


\ useful, inexpensive way to take advan- 


tage of tax reduction, particularly during 
the early stages of an agency, is to utilize 
To the extent 


this can be done without unduly affecting 


one’s residence as an office. 


the growth of the substantial 
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agency, a 


,for residence 


saving results through the claiming of depre- 
ciation, repairs, light, heat, etc.—not other- 
wise deductible if the home were used solely 
The 
limited to the ratio of space used for office 
compared with that used for residence. It 
is important, in this regard, that accurate 
kept in 
the deductions claimed The 
with automobile 
for pleasure and business. 


purposes deduction is 


records be order to substantiate 
same is true 
respect to an used both 
Entertainment expense is usually a sub- 
insurance 
that 


some tangible evidence that busi- 


stantial item in the case of an 


agency. The rule is, however, there 
must be 
ness was increased—not merely the vague 
expectation that some business would re- 
sult. This is especially true in the case of 
club 


insurance agency case indicates the 


country-club or other expenses. A 
recent 
possibility of a loss deduction due to en- 
this 


country 


tertainment In case the 
bought property and on it 
constructed a house which he furnished as 
About two thirds of the use of 
the camp was devoted to entertaining his 
third for 
purposes. The agent claimed a deduction of 


insurance 


agent 
a camp. 


customers, one purely personal 
75 per cent of the loss incurred on the sale 
of this The court held that he 
had acquired the property primarily for 


entertaining customers and that his business 


property 


was materially increased thereby, and al- 


lowed a deduction of two thirds of the loss. 


Often it is not feasible to start an insur- 
ance business in a community without buy- 
ing an established agency. In this situation 


the purchaser and seller of the agency have 


conflicting interests which should be clearly 
understood. The 


seller, as a rule, is inter- 
ested in having the purchase price treated 
as a long-term capital gain in order to util 
ize the effective 26 per cent tax rate. The 
purchaser, on the other hand, normally 
wants to deduct a part of the purchase price 
as acquisition expense. Usually, of course, 
nothing than a 
with the result that no deduction 


the purchaser. 


the transaction is more 
single sale 
is allowed However, it is 
customary for such agreements to contain 
a covenant that the seller will not compete 
this 


which has tended to create a tax 


for a specified period of years. It is 
covenant 
problem for the seller, and a tax advantage 
to the purchaser. Thus, if under the agree- 
ment no part of the consideration is allo- 
cated to the noncompetitive covenant, it is 
established that the value 
over the physical assets is good will, and 


how excess . of 


(Continued on page 457) 
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Pending Federal Legislation 


The Senate passed H. R. 2582 on July 6. 
The bill would place the uniform individual 
accident and sickness policy provisions law 
into effect in the 
House nonapplica 
tion provisions, deleted the “Violation” se¢ 
tion and set the 
after approval 


District of Columbia 


amendments revised the 


effective date at 90 days 


State Legislation 


Thirty-six state legislatures have adjourned, 
leaving a 
theit 
latures, hve 


mass ot 
wake. Of the 


insurance legislation in 
eight remaining legis 
( Alabama, Massacl ul 
setts, Ohio and Pennsylvania) are expected 
to wind up their before the end of 
July Three state legislatures have recessed 
until a later date: ia (November 16), 
New (August 17) and Wisconsin 
(October 26). The legislatures of Kentuc ky, 
Louisiana, Mississippi and Virginia did not 
meet 


Delaware, 
duties 


Creors 


Jerse V 


this year 


recent additions and 
laws of the 
following 
roughly 


and 


Included among the 
various 
which 


amendments to the 
states are the measures, 
have been 
to (1) 
responsibility 


business, (4) 


classified as pertaining 
brokers, (2) 
laws, (3) 


financial 


agents 
general insurance 
investments and (5) taxation. 


Agents and Brokers 


California has added five new grounds’for 
the revocation of 


a private investigator’s or 
adjuster’s license, Chapte r 1392, Laws 1953, 
A. B. 1483, approved June 25, 1953, effective 
September 9, 1953. A new Connecticut law 
permits the placing of excess line insurance 
by agents, Act Acts 1953, S. B. 43, 
approved May 22, 1953, July 1, 
1953. Two regulatory laws have been en- 
acted in Florida. One deals with insurance 
solicitors (S. B. 43), the other 
122). Both 


52 


effective 


agents and 
with insurance adjusters (S. B. 


What the Legislators Are Doing 


SO 
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laws were approved June 1, 1953, and are 


effective October 1, 1953. 


Financial Responsibility Laws 


\ new California law requires owners of 
passenger-hired vehicles, including taxicabs, 
not regulated by the Public Utilities Com- 
mission, to maintain proof of financial re- 
5/10/1, Chapter 1348, 
B. 1945, approved June 24, 
1953. Missouri 
anew security-type safety-responsibility law 
with proof limits of 5/10/2, H. B. 19, ap- 
proved May 26, 1953, effective August 29, 
1953. A Vermont amendment to its financial 
responsibility law ups proof requirements 
from 5/10/1 to 10/20/2, S. B. 77, approved 
June 3, 1953, effective October 1, 1953 


Laws 
1953 
has 


sponsibility of 
1953, S ’ 


effective pepte mbet 9 


Laws in two states pertain to motor 


Massachusetts will install 
a merit-rating system for determining auto- 


vehicle insurance 


mobile insurance rates, Chapter 570, Laws 
1953, S. B. 711, approved 
1953. The 


medical expense coverage insurance in auto 


and effective 


June 30, writing of extended 
mobile liability policies has been sanctioned 


in Oklahoma, S. B. 434, approved and effec- 
tive June 8, 1953. 


General Insurance Business 


t} 1 


The paic 
certain newly 
The 


the amount of paid-in capital plus surplus 


California has raised 
requirements of 


alty 


in capital 
admitted casu- 
insurers. amendment also raises 
alter 
1953, 


effective 


required of present casualty 
June 30, 1955, Chapter 
A. B. 517, approved June 1, 
October 1, 1953. The 
on fraternal fire insurers in California 
been raised to $8,000, Chapter 1069, Laws 
1953, A. B. 3205, approved 1953, 
effective September 9, 1953. Restrictions on 
real estate investments of reciprocal insur- 
Cali- 


453 


insurers 
958, Laws 
1953 
limitation 


single-risk 


has 


June 6, 


ance exchanges have been relaxed in 





fornia, Chapter 1442, Laws 1953, S. B. 1830, 
approved June 27, 1953, effective September 
9, 1953. Automobile liability policies written 
in California may include 
death and funeral 
blanket policies of health insurance issued 


now disability, 


accidental benefits; and 
to organized camps are not subject to stand 
ard disability policy provisions, Chapter 1489, 
1953, A. B 
effective September 9). 


1562, approved June 29, 
1953 


Laws 
1953, 


Florida has enacted the uniform individual 
accident and sickness policy provisions law, 
H. B. 134, law May 23, 
1953, Also en 
prohibiting 


without approval 
October 1, 1953 
Florida is a new law 


effective 
acted in 


similarity in the names of 


, 


panies, S. B 


msurance com 
258, law without approval and 
June 1, 1953. Another Florida act 
prohibits coercion and “twisting” in the sale 
of insurance, H. B. 136, law without ap 
proval and effective June 15, 1953 \ 
act regulates the admission of alien fire and 
Florida, 
1196, law without approval and effec- 
1953 


effective 


new 


casualty 
H. B 


tive June 15, 


msurance companies to 


Michigan has enacted the uniform individ 
ual accident and sickness policy provisions 
law, Act 214, Laws 1953, S. B. 1176, ap 
proved June 11, 1953, effective 90 days after 
Missouri 
30-section law 


adjournment legislators enacted 
farmers’ 
mutual insurance companies, H. B. 249, ap 
proved May 26, 1953, effective August 29, 
1953. Domestic Nebraska may 


now provide insurance programs for thet 


a new regulating 


insurers in 
officers, employees and agents, L. B. 356, 
approved and effective May 25, 1953. Casu 
alty insurance and fidelity, surety and guar 

anty bond rate filings in Oklahoma will not 
become effective until approved by the in 
surance board, H. B approved and 
effective May 20, 1953. Another Oklahoma 
law permits certain mutual benefit associatior 

to write legal reserve life insurance, H. B. 
1144, approved and effective June 4, 1953 


ca 
47, 


Insurance companies may now be organ- 
ized in Pennsylvania by out-of-state persons, 
S. B. 299, approved and effective July 2 
1953 


mits stock and mutual fire, fire and marine, 


A second Pennsylvania measure pet 
and casualty companies to be incorporated 
to write multiple-line insurance in Pennsy] 
vania, S. B. 292, approved July 2, 1953, effec 
tive September 1, 1953. 
law raises the individual limit on the amount 


A third Pennsylvania 


of group term life insurance which may be 
provided from $20,000 to either that or one 
and one-half times the basic annual earned 


454 


income of the person, but not exceeding 
$40,000, S. B. 465, approved and effective 
July 2, 1953. A Texas law 


changes in the cash and securities require 


new makes 


ments of farm mutual insurance companies 
and removes contingent liabilities from con 
sideration as permitted assets of such com 
panies, S. B. 300, 


June 12, 1953 


approved and effective 


Investments 


California fire, life or marine insurers may 
now invest up to 50 per cent of their capital 
and surplus in the stock of other insurance 
companies in the United States and Canada, 
1062, 1953, A. B. 1327, ap 


June 6, September 9, 


laws 
1953, 


California 


Chapter 


proved effective 


1953 reciprocal insurers may 


make long-term investments in real estate, 
Chapter 1442, Laws 1953, S. B. 1830, ap 
proved June 27, 1953, effective September 9, 
1953 Missouri lif« 
may invest in the 


msurance compantes 
securities of the Dominion 
of Canada or its provinces, S. B. 304, ap 
proved June 3, 1953, August 29, 
1953. Vermont life insurance companies may 


now up to 10 per 


effective 


invest cent of their ad 
mitted assets in income-producing real estate, 
S. B. 12, approved and 
1953 Also boosted to 10 per 
mitted assets was the limitation on 

vestments of Wisconsin insurers, other than 
life, in loans, securities or investments, Chap 
ter 312, Laws 1953, A 


June 17, 1953, effective 


effective June 3 


cent ot 


B 533, approved 


? 


June 25, 1953 


Taxation 


Connecticut has reduced the interest and 


dividends tax on domestic insurers to . 
cent for 1954 and to 2.5 per cent for 

and thereafter, Act 381, Acts 1953, H 
824, approved June 18, 1953, effective Octo 
ber 1, 1953 


the net premium and annuity considerations 


Connecticut has also reduced 
tax on domestic 
for 1954 and to 1 per cent for 1955 
thereafter, Act 392, Acts 1953, H. B 
approved June 18, 1953, effective October 1 


1953 


insurers to 1.25 per cent 
and 
1087, 
Vermont has moved back the due date 
for the special 0.5 per cent tax on fire in 
year, H. B. 387 
approved May 28, 1953, effective June 1, 1953 
Wisconsin’s gross income tax on domestic 
companies will be 
1956 and 
on domestic and foreign insurance companies 
will be equal, Chapter 215, Laws 1953, A. B. 
446, approved May 29, 1953, effective June 
5, 1953 


surers to July 1 of each 


insurance gradually re- 


duced until in thereafter the tax 
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Total Loss of, or Impairment in, the 


Sight of One Eye 


By WILLIAM E. MOONEY 


Where a life and accident policy 
provides for payment for total 
loss of sight of both eyes, how 
is the loss of sight of one eye 
treated by insurance companies? 


cee: I'TY provisions generally in et 
tect 1 


and accident insurance 


policies provide tor certain payments or for 


nlite 


a policy settlement in the event the insured 
irrecoverable loss ol 
This 
other disability but 
total 
itself, be 


disability 


suffers the entire and 
the sight of both 
not conditioned on som«e 


that the 


eyes provision 18 


loss ot 


is intended to mean 
both 
total 


unde 1 


sight in eves will, in con 


sidered as and permanent 
policy 


occurs, there is no 


‘Therefore, such a 
total 
need to prove aboslute helplessness, nor will 
recovery be defeated because the 
able to work in his 
form odd 


pensation tor his 


provision, 
sight 


when loss ot 
insured is 
usual occupation, pet 
substantial com 
total 
relative 


to the 


jobs or receive 
services. Usually, 
held to be a 


with 


disability has been 


term, to be construed reference 

1 Thompson v. Aetna Life Insurance Company, 
177 S. C. 120, 180 S. E. 880 (1935) 

2 Albert v. Metropolitan Life Insurance Com- 
pany, 95 S. W. (2d) 343 (Mo. App., 1936) where 
there was the loss of one eye in conjunction 
with 16 other injuries 


Loss of Sight of One Eye 


insured’s occupation, policy provisions, and 


the circumstances and effect of the injury 


\ liberal interpretation indicates that the 
that total 
within the me 


does not mean 


general rule may be and perma 


nent disability aning of an 


insurance poli y absolute 


inability to perform any acts of labor, but if 
such that one 


' 
the condition ts cannot pet 


form the work of his usual occupation in a 
substantial manner, he is totally and perma 


nently disabled 


But, where the 


demnity is payable 


policy provides that an in 
in the total 
and irrecoverable loss of sight in both eyes, 


event of the 
sight in one eye is not covered, 
though the 
half of the amount provided for the loss of 
held that 
policy in such 


the loss ot 


even insured asks for only one 


both eyes. Courts generally have 
there 


an event, and that the policy should be con 


is no ambiguity in the 


strued just as it is written 


Under held 
that the insured must permanently lose the 
both 


Several courts 


such a provision it has been 


sight of eyes before he can recover 


have said that the language 


is too specific to admit of any construction 


National Insurance Company 1 
Gore, 15 Life Cases 672, 251 S. W. (2d) 564 
(Tex. Civ. App., 1952): Phillipy v. The Home- 
steaders, 140 Iowa 562 118 N W. 880 (1908); 
Whitton v. American National Insurance Com 
pany, 17 Ga App. 525, 87 S. E. 827 (1916) 
Griffin v. Carolina Life Insurance Company, 78 
Ga. 613, 51 S. E. (2d) 691 (1949) 


American 
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The author is general attorney, Woodmen 


of the World Life Insurance Society, Omaha 


which would entitle the insured to a benefit 
for the loss of one eye. 


When recovery is predicated upon some 


policy the fact that 
the insured lost the sight of only one eye 


other provision in the 


may, when coupled with other mpairments, 
entitle him to recovery for a “total 
bility.” A mutual 
society, who was a locomotive engineer, re- 
total and 
permanent loss of the sight of one eye, A 
by law of provided that any 
member receiving bodily injuries which alone 
shall total and 
eyesight shall receive the full amount of his 
policy. A 
bylaw 


disa- 
member of a benefit 


ceived an injury which caused the 


the society 


cause permanent loss ot 
subsequent amendment to the 


was ruled out by the court as not 
being in force at the time of the injury, The 
that there pro 
vision limiting the insurance to the total and 
permanent both 
The pursue his occupa 


tion of railroad engineer with only one eye, 


court said was no express 


loss of the sight of eves. 


insured could not 
and only a rigid construction of the policy 
would permit the conclusion that a recovery 
should be limited to cases of total blindness 
in both eyes. Under the language used it 
was held to be reasonable to say that where 
a person has become permanently blind in 


one eye he has sustained total and perma- 


nent loss of eyesigl Ly 


and 


vas not 


However, loss of sight of one eye 
impairment in the sight of the other 
sufficient to satisfy a provision for the com 
plete and permanent loss of both eves, not 


withstanding the fact that the insured could 


Engineers’ Mutual 
Association, 16 Utah 


* Maynard v. Locomotive 
Life & Accident Insurance 
145, 51 Pac. 257 (1897) 

’ Holcomb v, Grand Lodge, BRT 
188 S. E. 885 (1916) 

*Culver v. Prudential Insurance Company, 
6 Harr. (Del.) 582, 179 Atl. 400 (1935); Home 
Life Insurance Company v. Stewart, 4 Life 
Cases 557, 114 Fed. (2d) 516 (CCA-10, 1940) 

* Southland Life Insurance Company v. Dunn, 
(Tex. Civ. App.) 71 S. W. (2d) 1103 (1934) 


456 


171 Ky. 843, 


not continue his occupation as a railroad 
The held that the policy 
insurance against such disability 
as would prevent the insured from follow- 
ing his occupation 


flagman court 


was not 


There are some other cases that construe 
“total 
mean 


the phrase and permanent floss of 
what it 
For instance, it has been 


permanent 


sight” to exactly was in- 
tended to mean. 
held that 


OK casioned 


sight is not 
could be 
cured, either by operation, by treatment, by 
wearing 


loss or 
where the insured 
other 
prudent 
Loss of sight due to develop- 


spectacles or taking meas 


such as a reasonably 
would take.’ 
ment of a 
total 


cataract 


hea man 
cataract does not 

permanent disability 
be removed and the 
Pain in the 


constitute a 
and where the 
may loss of 
and 


conjunctivitis do not 


sight recovered.’ eyes, 


conditions indicating 


constitute total and permanent disability.” 

But, if the 
having only one eye, or one who has pr 
the sight 


consid 


company accepts an insured 
viously lost the sight of one eve, 
of the well be 
ered a loss of the 


This is especially true 


remaining eye 
total 
sight of both eyes 
if the 
its agent 


cvye, 


may 
and permanent 
insured revealed to the 
that he had lost the 


company or 
sight of one 


had 


Was 


insured 
the time the policy 
issued, The policy provided for payment 
in the event of the “total 
loss of the of both 
that the had 


In the Humphreys case the 
i 

only one eye at 

and permanent 

The fact 


only one eye was 


sight eyes.” 


insured 


5’ Patton v. Prudential Life Insurance Com- 
pany, 9 Life Cases 613, 181 Tenn, 138, 178 S. W. 
(2d) 761 (1944) 

® Humphreys v. National Benefit Association, 
139 Penn. 214, 20 Atl. 1047 (1891); Elder wv 
Western & Southern Insurance Company, 113 
Penn. Super. 253, 173 Atl. 483 (1934): Hill vw 
National Life & Accident Insurance Company, 
(La. App.) 160 So. 312 (1935): Home Mutual 
Benefit Association Vv. Mayfle ld, 142 Ark. 240 
218 S. W. 371 (1920) 
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known to the insuring company’s soliciting 

agent at the time the application was taken 

The court held that, under the 
must 

with 


insured him against the 


circum- 


stances, the company have known it 


was only 


insuring a person one eye. 
total 
permanent loss of sight or it did not 
him at all said that the 


loss of one eve insured 


The company 
and 
insure court 
“Was pre- 
loss of both eves by 

Assuming that the 
insure the plaintiff 


that something 


cisely the same 


an ordinary man 


company intended to 


against something, and that 


was the loss of his sight, the most that can 


be said is that 


Was 


having but one eve the risk 
increased, but the risk was not in- 
creased after the olicy : 


In the Home Mutual Benefit Association 2 
Mayfield case the application included cer- 


ISSUe¢ d 


Was 


appli 
the appli ation, 
healthy 


Sulit 


tain questions and answers as to the 
cant’s eyesight He stated, in 
that 
Aftet 


Was 


both his eyes were good and 
lost the sight of 
brought by the policy 
providing for a stipulated payment upon the 
both Evidence upon 


the trial indicated that the insured had “bad 


having one eye, 


insured the 


loss ot one or eyes 


A REPORT TO THE READER 


capital gain treatment results. The only 
question is the cost basis of the good will, 
which if built through the personal effort 
of the 1913 (the effective date 
of the law) will probably be 
“zero.” Consistent with such treatment, the 
cost of good will is not deductible by the 
purchaser. A recent case has held that 
good will and customer’s lists (expirations) 
are capital assets and their status, as such, 
is not changed by the noncompetitive cove- 
nant contained in the agreement. 

The established tax rule in situa- 
tions is that if the covenant not to compete 
can be then the amount paid 
for the covenant is ord‘nary income and not 
capital gain to the seller. 


seller since 


income tax 


these 
segregated, 


However, where 
the covenant not to compete accompanies 
the transfer of good will and it is apparent 
that the covenant has the function prima- 
rily of assuring to the purchaser the bene- 
ficial enjoyment of the good will which 
has been acquired, the courts regard the 
covenant as nonseverable and as being, in 
effect, a contributing element to the assets 
transferred. 

96 ALR 429: Fidelity & Casualty Company 
v. Middlemiss, 8 Life Cases 561, 103 Utah 429, 
135 Pac. (2d) 275 (1943). 


Loss of Sight of One Eye 


eyes” before the application was made and 
that he had to be led around at night, 
because of his eyes. The insured told the 
company’s agent that his eyes were not so 
good, and that he 
his name to the application because of that 
condition. 


rhe 


sulting in a 


asked the agent to sign 


case Was presented to a jury, re- 
finding against the company. 
The reviewing court said that the jury could 
well have found that the insured made a full 
and fair disclosure of the condition of his 
eyes to the company’s agent and that there 
was no fraud on his part. 

This paper 
part of the 
where the 


fraud on the 
applicant in his application 
eve or 


does not cover 


prior loss of an serious 


impairment of sight was not disclosed in the 
10 


application or to the agent. 


Before issuance of a policy containing 


should be 
applicant 


such a clause, a 
ful to 
ready 
intended 
that 
already has suffered the loss of one eye 


[The End] 


company care- 
that the has not al- 
lost one eye as it 1s not 


note 
i usually 
under such a provision to grant 
benefit to one who 


form of disability 


Continued from page 452 


Accordingly, if the taxpayer is selling 
he should be careful that no part of the 
consideration is specifically allocated to this 
covenant or he will have to report it as 
ordinary income even though the sale might 
result in a capital loss. If the taxpayer is 
the purchaser, he will want the allocation in 
the contract in order to claim a partial tax 
deduction on the theory that the covenant 
has been severed from good will 

At the outset, I pointed out there were 
only a relatively few legal ways whereby 
an individual! could minimize his 
tax liability. There is not much he can do 
to alter gross income, except to shift it 
from year to year. However, deductions 
literally run from “A” to “Z.” One is 
expected to claim them. If he doesn’t the 
chances are he has lost the opportunity of 
recouping the tax paid. Perhaps 
one’s greatest safeguard to reduced tax 
liability is the keeping of accurate and de- 
tailed records. It is frustrating to know 
that legal deductions have been incurred 
which cannot be proved to the satisfaction 
of the revenue agent. 


legally 


excess 





‘ By SAMUEL J. GOLDSTEIN 
Pittsburgh Attorney 


The War Clause in 


In the light of Beley v. Pennsylvania Mutual Life Insurance 


Company, the attorney for the plaintiff examines the prob- 


lem of which “wars” affect the war clauses of life policies 


pee APS not since the Civil War has 
so much interest been manifested in the 
relation and effect of the exclusionary war 
clause in life contracts, because 
of the Korea. The bombing 
of Pearl Harbor on December 7, 1941, pro- 
duced a modest amount of litigation result 


ing from both military and civilian casualties, 


insurance 
casualties in 


on the theory that we were at peace with 
Japan on the day in question, there having 
been no declaration of war until December 
8, 1941. 

The Julia Beley v. Pennsylvania 
Mutual Life Insurance Company, 1 Lire Cases 
(2d) 38, recently concluded by the writer 
in the Pennsylvania Supreme Court, marks 


case of 


the last appellate consideration of the ques 
tion and will most likely serve as the pattern 
for consideration in any subsequent litigation 
on the question. 

On May 1, 1945, the defendant issued a 
policy of life insurance on the plaintiff's 
Andrew Beley, and included therein 
was a restriction clause limiting liability of 
the company to a return of the premium in 
the event the insured engages in military 
or naval service in time of war, unless the 
insured shall previously have secured from 
the company a permit to engage in such 
Needless to say, no authorization 
was secured by the insured. 


son, 


service. 


A supplemental contract for accidental 
death benefits was attached to the policy 
providing that the death of the insured from 
“(d) Military, air or naval service in time of 
war; (ce) Any work in with 
actual warfare, riot, insurrection, 
duties, or any act incidental thereto either 
on land or in water,” were risks not assumed 
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connection 
police 


Following the issuance of the 
Andrew Beley served 18 
United States Army and was discharged 
On October 28, 1950, following the outbreak 
of the Korean War, he was recalled into 
active service. He was killed in action in 
Korea on March 7, 1951, while serving with 
the United States contingent of the United 
Nations Korea. The defendant 
denied liability, offering to return the pre 
miums, whereupon the beneficiary filed suit 
in the Allegheny County Court to recover 
both the principal amount and the supple- 
mental benefits under the double indemnity 
provision, 
court en 
facts 


policy, 
months in the 


forces in 


‘The case was submitted to the 
bane on an statement of 
following the plaintiff's motion for 
judgment, and the court denied recovery 
on the theory that the operation in Korea 
is a politically declared war as determined 
by the war-making powers of the govern- 
ment, of which the court could take judicial 
notice, the insured death 


in time of war within the meaning of the 


agreed 


having met his 
One mem- 
(Judge Lewis) dissented 
ruling of the majority on the 
theory that the meaning of the term “war” 
in the policy contract was ambiguous, hence 


exclusion clause in the policy. 
ber of the court 
from the 


a recovery should have been allowed under 
the principal insuring clause. 

On appeal the Superior Court of Penn- 
sylvania reversed the court below and en- 
tered judgment for the plaintiff on both the 
principal amount and the double indemnity 
provision on the theory that the action in 
Korea was an undeclared war not exempted 
by the policy and that the court could 
not take judicial notice in its construction 
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Insurance Contracts 


policy contract meant by 
filed a 


Supreme 


War. 


insurer thereupon petition tor 


leave to appeal in the Court of 


Pennsylvania, which was granted, and on 
February 14, 1953, the supreme court, speak 
Chief Justice Stern, affirmed 
the decision of the court 
and a concurring opinion by 
Musmanno Phe then at 
tempted to secure a further consideration by 
the cour which March 24, 
1953. This apparently terminates the litiga- 
tion, the background 
informative and worthy of 
The intended meaning of the term “In 
Time of War” as stated in the contract, im- 
ports the political status of the United 
States, and courts can take judicial notice 
that war exists or ceases only after a dec- 
laration of status by the political arm of 
the government.— The Constitution (Section 
8, Clause 11) 
department of the 


ing through 
superior with two 
dissents, 
Justice insure! 


was denied on 
of which is interesting, 
further discussion 


confers exclusively upon the 
legislative 
that is, the Congress, the 
wal It that the 
United States 
in a state of war is by declaration of the 
United States (West v. Palmetto 
State Life Insurance Company, 8 Lire CASES 
1035, 25 S. E. (2d) 475 (1943)). 

“War does not exist merely because of an 
attack by the 
until it is a 


government, 
to declare 
Way 
placed 


powell 


follows only legal 


in which the can be 


Congress 


armed military forces of an 


other nation condition recog 
political authority of 
attacked, 


declaration of 
position,” 


nized or accepted by 
either 
war or 


government which is 


through an actual 
demonstrating such 
Sun Life Assurance Company of 


Supp. 620, 


other acts 
(Savage v 
Canada, 10 Lire Cases 272, 57 F. 


(DC La., 1944).) 


War Clause 


war and the restoration 
ot peace are to be determined by the politi- 
cal arm of the government and such de- 
termination is binding and conclusive upon 


The existence of 


the court, which is deprived of the power 
of hearing proof and determining as a ques- 
tion of either that or has 
The war-making power is, 


fact war exists 
ceased to exist 
by the Constitution, vested in Congress, and 
the President has no power to declare war 
or conclude may be 
empowered by Rod- 
gers, 35 Ind. 167) 

One jurisdiction has held that when one 
sovereign attacks another with pre 
meditated intent to 
wat grim 


courts are not 


except as he 
(Perkins v. 


peace, 


( "¢ meress 


nation 
and 
against it, 


deliberate 
war in the sense ot 
and required 
to wait on formality before recognition of 
the fact. (New York Life Insurance Com- 
pany v. Bennion, 12 Lire Cases 74, 158 F 
(2d) 260 (CA-10, 1946), cert. den. 331 U. S 
811, den. 331 U. S. 867). This, 
however, is not the rule 


wage 


reality exists 


rehear. 
majority 
that the conflict in 
an attack upon the 
United States. 
It is conclusive that the military action now 


It cannot be argued 


Korea is, In any sense, 
sovereignty or territory of the 
taking place in Korea is under the authority 
of the United Although 
it 1s sense that our soldiers are 
dying being wounded on a _ large 
scale, nonetheless it 1s not war in the legal 
that resist the 
undet Soldiers in the 
United States 
wounded in 


Nations’ members. 
war in the 
and 


the insurer might 
this policy. 


sense, so 
claims 
military service of the 
be killed or 
warlike 
would not 


can 
any number of 
United States 


Wal 


activities and yet the 
necessarily be at 
“War” in the 


torce, but is the 


legal sense is not a mere 


contest ot state of nations 
among whom there is an interruption of all 
pacific relations and a general contempla- 
tion of authority of the several 
sovereign powers. (Rosenau v. Idaho Mutual 
Benefit: Association, 9 Lire Cases 479, 145 
Pac. (2d) 227 (Ida., 1944).) 

Under certain acts of 
dent 


arms by 


Congress the Presi 


has the power to issue declarations 
as to the commencement and termination of 
a war for purposes such as pensions and 
matters pertaining to national emergencies 
Illustrative of this fact is Presidential Pro 
2714, dated December 31, 
Reg. 1), wherein the Presi 
that “hostilities had been 


that “a war still 


clamation No 
1946 (12 Fed. 
dent declared 
terminated” but state of 
exists.” 

World War II was not terminated until 
of the political department, Senate 
Resolution No. 123, on July 25, 1947 
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an act 


Joint 





The resolution 
1947 would be 
termination of 
war theretofore declared by 
Congress and of the national emergencies 
proclaimed by the President on September 
8, 1939 and May 27, 1941. 

Order No. 9957, May 10, 
Reg. 2503), the President 
“in time of 
take possession of the railroads. 


(61 Stat. 457), was passed. 
provided that July 25, 

deemed to be the 
any State ol 


date of 


In Executive 
1948 (13 Fed 
exercised his authority war” to 
This was 
under the authority of the act of August 29, 
1916, 39 Stat. 619, 645 10 USC, Sec. 1361. 

Regulations of the Veterans’ Administra- 
tion August 31, 1950 (15 Fed 
Reg. 5902) provided as follows: 


“b. World War II shall comprise the 
period between December 7th, 1941 to De- 
3lst, 1946, both dates inclusive 
Public 144, 78th Congress) 
Regulation 1 (a), Part I, as 
(38 U. S. C. ch. 12), is applicable 
in determination of entitlement to 
bility and war-time 
rates and criteria in cases (1) where there 
was service during the period December 
7th, 1941 through December 31st, 1946, and 
(2) where service began during such period 
and continued thereafter, and disability oc 


adopte d 


cember 
(Sec. 9 (a) 
Veterans 


Law 


amended 
disa- 


compensation allows 


curred or resulted from injuries or diseases 
or aggravation of pre-existing injuries or 
diseases in active service as to (1) during 
the period specified therein and as to (2) 
during the period beginning December 7th, 
1941, and ending at midnight on July 25th, 
1947. However, by virtue of Part II 
Veterans Regulation 1 (a), as amended by 
Public Law 359, 77th Congress, as amended, 
aggravated in an 
enlistment or employment entered into on 
and after January 1, 1947, and suffered prior 
to or on the official termination of the war, 
July 25th, 1947, are compensable... .” 


disabilities incurred or 


An act of Congress is necessary to the 
commencement of a foreign war and is in 
itself a “declaration” and fixes the date of 
the war. (Rosenau v. Idaho Mutual Benefit 
Association, cited in text above.) 

The President’s message to Congress, de- 
livered on the Pearl 
Harbor attack, stating that a state of war 
“has United States 
and Japan, did not amount to a legal de- 
termination of or a declaration of the 


day following the 


existed” between the 


existence of a state of “war,” since the 

fixed solely in 

Congress under this clause. (Rosenau.) 
Where call for 


discretion and for choice of means by Con- 
gress and the President on whom the Con- 
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power to declare war is 


conditions exercise of 


+ 

The “state of war” may be termi- 
nated by treaty or legislation, but, 
whatever the mode, its termination is 
a political act.—Ludecke v. Watkins. 


© 
stitution has placed responsibility of war 
any court to sit in 
review of wisdom of their action or substi- 
(Kiyoshi Hara- 
81, 87 L. Ed. 


making, it is not for 


tute its judgment for theirs. 
bayashi v. U. S., 320 U. S. 
1774 (1943).) 

The 


not establish 


armed hostilities does 


that the United 


cessation of 


States is no 


longer at war or that a condition of peace 


has supervened, but a state of war persists 
until it is officially ended and the determina- 
tion of its and the 
of the emergency resulting therefrom is a 
and not the task of 
(Bowles v Ormesher Brothers, 


(DC Neb., 1946).) 


Only Congress can invoke the war power 
peace for the future 
(Henderson v. Bryan, 
Supp. 682 (DC Calif., 1942).) 


existence persistency 


legislative function 
the judiciary. 
65 F. Supp. 791 


during times of pro- 
tection of the nation. 


16 FE. 


The United need not be at war 
in order for Congress and the President to 
exercise their war powers under the Con- 
stitution, (U. S. v. City of Philadelphia, 
56 F. Supp. 862 (DC Pa., 1944), aff’d. 147 
F, (2d) 291, den. 325 U. S. 870, 89 
L. Ed. 1989.) 


The United States need not be at war 
in order for Congress and the Executive to 
possess the constitutional sanction to pre- 
pare for it. (U. S. uv. City of Chester, 144 
F. (2d) 415 (CCA-3, 1944).) 


States 


cert. 


The “state of war” may be terminated by 
treaty or but, whatever the 
termination is a_ political act. 
Watkins, 68 S. Ct. 1429 (1948).) 


legislation, 
mode its 


(Ludec kev 


In determining judicial questions con- 
cerning commencement or termination of a 
state of war, courts are generally required 
to refer to some public act of the political 
department of the government. (New York 
Life Insurance Company v. Durham, 12 Lire 
Cases 295, 166 F. (2d) 874 (CCA-10, 1948).) 


\ formal declaration by Congress is es- 
sential, not only to place the country in a 
state of war, but to terminate a state of war 
theretofore declared to exist. (Greenville 
Enterprise v. Jennings, 41 S. E. (2d) 868, 210 
S. C. 163 (1947).) 
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Mutual Life Insurance Company of New 
York v. Davis, 13 Lire Cases 912, 79 Ga. App 
340, held that courts take judicial cognizance 
of the beginning, the and the 
ending of all our country 
has participated (20 Am. Jur., Evidence 83, 
Sec. 362; Kline v. H’atkins, 26 Ga. App. 338, 
106 S. E. 211; Willams v. State, 67 Ga. 260). 


existence 


wars in which 


Darnall v. Day, 240 Iowa 665 held: “The 


existence of war and restoration of peace 
are political questions determined by 
the Legislative and Executive Departments 


and such 


and 
binding on the courts.” See Palmer v. Po- 
korny, 186 N. W. 505; Meter v. Schmidt, 34 
N. W. (2d) 400 (Neb.) ; Industrial Commis- 
ston of Ohio v. Rotar, 179 N. E. 135; Waller 
v. U. S., 78 F. Supp. 816; Woods v. Miller, 
333 U. S. 138; 56 Am. Jur., War, Section 
J., War, Sections 195-197. 


determination is conclusive 


bo: Gz. 


Boston v 
“Whether a 


sense 


Stoneham, 323 Mass 
State ot 


662, held: 


technical 
has commenced or ended, we would 


war in the 


be required to look to, and would be bound 
by a determination of that question by one 
of the political departments of the Govern- 
ment. United States v. Anderson, 9 Wall. 56, 
70 The Protector, 12 Wall. 700; Matthews v 
McStea, 91 U. S. 7; New York Life v. Dur 
ham, 166 F. (2d) 874; Palmer v. Pokorny, 
217 Mich, 284.” 


Since the Prize cases were allegedly used 
as authority in the Bennion case, it is well 
to examine the 
Ing Ol 


facts and the legal 
both the majority 


opinions (67 U. S. 635). 


In the Prize Supreme Court, in 
a five-to-four decision, distinguished a politi 
cal war between 
msurrection of 


reason 


and munority 


cases the 


state of 

nation, 
right to seize vessels on the 
ports ot the 
Confederacy, blockaded by Presidential pro- 


nations and a 


civil war within a 
in affirming the 


high seas attempting to enter 


clamation. 


It appears that by Presidential procla 
mation, a blockade of certain southern ports 
was effected on April 27 and April 30, 1861. 
Recognition of a 
President of the 
sidered 


war bv the 
States 


state of civil 
United 
to have been 


Was Con- 


these dates, 
This 
and 
war— 


made on 
hence, a de facto war actually existed. 
made applicable the right of 

two 


capture. 


prize 
There are types of 
a war proclamation or 
legislation between sovereign nations, and a 
war within a nation recognized by the ac- 
cumulation or intensity of 


of rebellion and insurrection: 


War Clause 


solemnified by 


numerous acts 


“Insurrection against government may or 
may not rebellion, 


but civil war always begins by insurrection 


culminate in organized 


against the lawful authority 
ment. A 


clared; it becomes such by 


of the govern- 
civil war is never solemnly de- 
its accidents— 
the number, power and organization of the 


who 


persons originate 


and carry it on. 


When the party in rebellion have de- 
clared their independence [and] have 
against their former 


Sovereign, the world acknowledges them as 


commenced hostility 


belligerents, and the contest a war. 


“By the Constitution, Congress alone has 
the power to declare a national or foreign 
war. It 


State or any 


cannot declare war against a 
number of States, by 
of any clause in the Constitution. The con- 
stitution confers on the President the whole 


executive power, 


virtue 


He is bound to take care 
that the laws are faithfully executed. He 
is Commander-in-Chief of the Army and 
Navy of the United States and of the militia 
of the States when called into the 
actual United States. He 
initiate or declare a war 
either against a foreign nation or a domestic 
state. But by the Acts of [ 
Feb. 28th, 1795 

he is authorized to 


several 
service of the 
has no power to 


Congress of 


and 3d of March 1807, 
- call out the militia 
and use the military and naval forces of the 


United States in case of invasion by foreign 
nations, and to suppress insurrection against 
the government of a State or of the United 
States.” 


The very strong dissenting opinion by 
Mr. Justice Nelson, concurred in by Messrs. 
Justice Taney, Catron and Clifford, argued 
that there was no existing war between the 
United States and the Southern states with- 
in the 


meaning of the law of nations: 


“In the case of a rebellion or resistance of a 
portion of the people of a country against the 
established government, there is no doubt, if in 
and enlargement the govern- 
ment thus sought to be overthrowia sees fit, 
it may by the 
or declare the 


its progress 


competent power recognize 
a state of civil 
after it all the con- 
rights of war between the 
as in the case of public 
Mr. Wheaton observes, speaking of 


existence ol 
will 
and 


war, which draw 
sequences 
contending parties 
Waf., 
‘But the general usage of nations 
entitling both the 
contending parties to all the rights of war as 
other, and 


nations.’ It is not 


civil war 


regards such a war as 


against each 
neutral to be denied, 
therefore, that if a civil war existed between 
that portion of the people in organized in- 
surrection to overthrow this government 
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even as respects 





at the this vessel and 
seized, and if she was guilty of a violation 
of the blo« kade, she 
of war. But before this insurrection against 
the established dealt 


within 


time cargo wert 


would be lawful prize 


government can be 


with on a footing of a civil war, 
the meaning of the law of nations and the 
Constitution of the United States, and 
which will draw after it belligerent rights, 
it must be recognized or declared by the 
war making power of the government. No 
power short of this can change the legal 
status of the [ 


its citizens 


government or the relations of 
that of 


mto 


from peace to a state 


of war, or bring existence all thos 


duties and obligations of neutral third par 
ties growing out olf a state of war The war 
exercised 


power of the government must be 


before this changed condition of the govern 
ment and people and of neutral third parties 
There is no difference in 


public 


can be admitted 
this 


Wal 


respect between a civil or a 


argued that the authority 
President by the Act of 
power rut 


‘It has been 
conferred on the 
1795 invests him with the war 
that it proceeds from 


and 


and 


the obvious answer 1s 


a different clause in the Constitution 


given for different 


to execute the laws and pre 


which 1s purposes 


obje cts, name ly 


serve the public order and tranquility of 


the country in a time of peace by preventing 


or suppressing any public disorder or dis 


turbance by foreign or domestic enemi 


Certainly, if there is any force in this argu 


ment, then we are in a state of war with 


all the rights of war, and all the penal con 
sequences atte nding it every time this power 
force 


is exercised by calling out a military 


to execute the laws or to suppress insu 


rebellion; for the nature of the 
upon the 


rection or 


power cannot depend numbers 


called out 


“The Acts of 1795 and 1807 did not, and 


could not, under the Constitution, confet 
President the 
State of 


War 


on the power of declarins 
this Union, or of 
and upon that 


ground authorize the capture and confisca 


war against a 
deciding that existed, 
tion of the property of every citizen of the 
State whenever it was found on the waters 


” 


cited by the 
lower 


only 


The 


opmion of the 


case majority 
court to sustain it 
position in the instant case was the Bennion 
case, double 
indemnity provision of the policy, the com 
pany having admitted liability for the face 
amount of the policy. The 
demnity clause excluded recovery for death 


$92 


which was a suit under the 


double in 


resulting 
thereto.” 
othicer at 


from “war .or any act incident 
The plaintiff's decedent, a naval 
Pearl Harbor, was killed on De- 
1941 


theory 


‘The court denied recovery 
that the attack on Pearl 
Harbor was an act incident to war, hence, 


c¢ mbe t rf 
on the 
exclusion clause The 
Prize cases and Vander- 
Insurance Company, 1184 
54, where the insured died on the 


came within the 
court relied on the 
bilt v. Travellers 
N. ¥. 3: 
Lusitania, the policy containing a restrictive 
liability 
sulted from war or an “act of war.” The 
Bennion conflict 
with the reason of the 
particular language employed in the policy 


clause excluding where death r« 


case 1s not necessarily in 


majority rule by 


Identical Provision, Different Result 


Savaye v. Sun Life Company, cited in text 

ve, contained the identical provision as 
that in the Benniton case, with a different re 
sult. The court held that Con- 
gress has the power to declare war under 
Article I, Section 8 of the Constitution 
(See In re Wulzen, 256 F. 362.) With re- 
spect to the question of whether or not a 


only the 


court could take judicial notice of the ex 


a war, the court quoted from 67 
C, J. S. 338 as follows: 


istence of! 


judicial 
until 
declaration 


take 
by its government 


‘A court cannot, however, 


some act or 


creating or recognizing the existence of war 


by the department of the government clothed 
vith the 


. 99 
ar-making power. 


The court also quoted trom Words and 

Phrase Ss, Volume 45, page 625 
t 

as its authority, Bishop v 


following: 


which cited 
Jones, 28 Tex. 294, 


appears the 
“War, in its legal 


defined to be ‘the 
whom there is an interruption of all pacific 


whereim 


sense has been aptly 


state of nations among 
relations and a general contestation of arms 


authorized by the sovereign’.” 


The court there held: 
war by its government of 


“There can be no 
which the Court 
can take judicial knowledge until there has 
declaration of the exist 
ence by the department of the government 


War 


on the suspension of 


been some act or 
clothed with the war-making power. 
does not exist merely 

Commerce 
producing it. 


relations of 
interdicted 


the usual peace. 


may be without 


Reprisals and embargoes are favorabl 


measures of redress, but do not per se, 
Hostile attacks and armed 


invasions of the territory or jurisdiction of 


constitute war. 


a nation, accompanied by the destruction of 
life and property, by officers acting under 
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the sanction and authority of their govern- 


ment, however great and flagrant provoca 


atoned for 
(See 


tions to war, are often and 


without it ensuing.” also 


D’ Angelis Coal Company, 41. F. 


adjusted 
Verano 2 
Supp. 945.) 

Life 


language 


Assurance Company 
as the Bennion 


Savage Vv. Sun 
contained the same 
case, but the court permitted a recovery for 
act of wat 


the reason that there could be no 


or incident of war thereto until and unless 
formal declaration of war by 
West v. Palmetto State Life 
ympany and Idaho 
Vutual Benefit Association, cited above, and 
Life Company, 14 


496, 37 (1945) 


there was a 
Conere ss See 
Assurance ( Rosenau v 
Assurance 


Hawai 208 


Pang v. Sun 


Lire CASES 


Pang case judgment was reversed 
of the insured 
not clie as a 


In the 


favor insurer, since the 


result of war within the 


clause but as a 


Pear] 


meaning of the exclusior 
result of the 


Harbor. 


The 
double 
that 


or an act 


Japanese attack on 


defendant refused payment of the 
indemnity provision on the ground 
the insured’s death resulted from war 
thereto, 
came within the exclusion clause. The par 
ties that 
declaration of wat 


point 


incident and therefore 


stipulated there was no formal 
until Congress met in 
December 8, 1941, 


officially pronounced that 


“Whereas the 


has committed unprovoked 


session on and 


Imperial Government of 
Japan acts ol 
war against the Government and the people 
of the United States of America: 


be it 


Therefore 


“*Resolved by the Senate and House of 
Representatives of the United States of 
America in Congress assembled, that the 
state of war between the United States and 
the Imperial Government of Japan which 
has thus been thrust upon the United States 
is hereby formally declared; and the President 
is hereby authorized and directed to employ 
the entire naval and military forces of the 
United States and the 


ernment to carry on war against the Imperial 


resources of the Gov 
Government of bring the 
conflict to a 
the resources of the 
pledged by the 
States.’ Approved 
PM ihe Os ks 


and, to 
termination, all of 


Japan; 
successful 
hereby 
United 
1941, 4:10 


country are 
Congress of the 
December 8, 


reasoning 
“Various 


In permitting a recovery the 


of the court is quite interesting: 


judicial consequences may flow from the 


existence of a state of war between two 


War Clause 


countries. For the purpose of determining 


when these consequences are produced, it 
date of the 


is important to ascertain the 


beginning and the date of the termination 


that these 
Different 


termination of a 


of a war, and it is desirable 


dates be fixed with exactness. 


dates of beginning and 
war may be set for different purposes. One 
date may be taken for the purpose of deter- 
mining enemy status of a national of a bel- 
ligerent country, another date for conducting 
operations neutral and 
still another in the construction of a statute 
Different dates may 
international and 


municipal courts, for the former may be less 


against commerce, 
or contract provision. 


also be taken by courts 
influenced by the political action of a single 
government. (Hudson, The Duration of War 
Between the United States and Germany, 39 
Harv. L. 1020-1021.) 


“The 
which voted and the 
approved at 1:18 P. M. on the 
declaring war on 
to the joint 
which 


Rey 
resolution of April 6, 1917, 
President 
same day, 


joint 
Congress 


strikingly 
December 
the Congress voted and the 


(Gsermany, 18 
simular resolution of 
8, 1941, 
President approved, declaring war on Germany, 
that 


German Government has committed repeated 


after a recital ‘whereas the Imperial 


Government and the 
States of 


acts of war against the 
people ot the United 
resolved ‘that the 
United States and. the 


Government which has 


America,’ 
state of war between the 
(serman 

thrust 


United States is hereby formally 


Imperial 
thus been 
upon the 


de ¢ lare d 


“Professor article in 39 


Review, supra, discussed and 


Hudson, in his 
Harvard Law 


construed the above resolution and reached 


the conclusion that ‘a state of war’ between 
the United States and Germany did not exist 


prior to April 6, 1917 
“The 


sion 


pertinent from his discu 


follow: 


7" commonly 
tween a “state of war” and war.” 
In connection with the appli ation of Articles 
12 and 16 of the League 
of Nations, it may become very important 
what is a “resort to war” and in 1923, 


exe erpts 


distinction is drawn be- 


“ac ts of 
Covenant of the 
to Say 


at the 
much 


time of the Corfu incident, there was 
various 
used, It doubtful 
war committed 
against a people as distingushed from acts 


discussion as to how these 


should be 


whether 


terms seems 


acts of may be 
of war committed against a government; the 
joint resolution refers to both, but it also 
limits the state of “the 
United States German 
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declared to 
Imperial 


war 
and the 





Government.” What were Germany ’s “re- 
peated acts of war,” and had they created a 


“state of war” prior to April 6, 1917? 


“*On the whole, it seems proper to say 
that a state of war between the United States 
and Germany did not exist prior to April 6, 
1917. The Mixed 
Commission of the United States and Ger- 
fixed the 


belligerency” as 


Umpire of the Claims 


many therefore meaning of the 


term “period of used by 
the Commission to include “the period be- 
tween April 6, 1917, and July 2, 1921, both 
inclusive.” If any criticism is to be made 
of this, it must be because of the inclusion 
of the whole of the day of April 6, 1917, in 
the period of belligerency.’ 


“In line with the conclusion reached by 
Professor Hudson that a state of war between 
the United States and Germany did not exist 
prior to the signing of the joint resolution 
of April 6, 1917, 
and one United States 
decided that a 
United States and Japan did not exist prjor 
to the signing of the joint [ 
December 8, 1941. They are South Carolina, 
in Hest v. Palmetto State Life Ins. Co., 202 S. 
C, 422, 25 S. E. (2d) 475; Idaho, in Rosenau v 
Idaho Mut. Ben. Ass'n, 145 P. (2d) 227, and 


Savage v 


State courts 
District 


State ot war 


two supreme 


Court have 


between the 


resolution of 


Sun Life Assur. Co. of Canada, 57 
Fed. Supp. 620. On the whole, it appears that 
the circumstances of the rupture of peaceful 
United States 
a stronger case for 


relations between the and 
Germany in 1917 make 
holding that a ‘state of war’ existed prior 
to the passage of the joint 
April 6, 1917, than do the circumstances 
of the rupture of peaceful relations between 
the United States and Japan on 1941 for 


war’ existed 


resolution of 


holding that ‘a state of 
to the passage of the joint 
1941. On January 31, 


announced its 


prior 
resolution of 
1917, 


intention to wage 


December 8, 
Germany 
warfare in a zone of 
which we 
neutral to 
Some of our ships had already 


unlimited submarine 


the high seas in were exercising 


our right as a carry on trade 
sunk 


by German submarines, with loss of American 


been 


lives and property, as a result of which our 
Government with the sanction of Congress 
on February 3, 1917, broke off diplomatic 
relations with Germany. Thereafter, prior 
to April 6, 1917, seven other American ships 
flying the American flag were sunk by German 
resulting in further 
American lives and property. 


submarines, loss of 


“On December 7, 1941, we not only were 
maintaining diplomatic relations with Japan 
but a special Japanese envoy was then in 
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v. McClaughry, 


Washington 
patching up the strained relations then exist- 


ostensibly for the purpose of 


ing between his country and ours, and not 
December 8, 1941, did 


department of our Government or the Japa- 


until the political 


nese Government do any act of which judi- 


cial notice can be taken creating ‘a state of 


war’ between the two countries. True, the 
attack by the Japanese air and naval forces 
on the 1941, con- 


stituted ‘an act of war,’ but an ‘act of 


morning of December 7, 
war’ 
a ‘state of war’ are two different things 


lead to a 


and 


An act of war may or may not 


state of war. 

“Cases involving civil war, as in the Prize 
U. S. 635); cases involving war 
with Indian tribes (Monotya v. United States, 


180 U.S 


Cases (67 


261); and cases involving conflict 
with organizations such as the ‘Boxer’ element 
in China (Hamilton v. McClaughry, 136 Fed 
145), relied upon by the defendant, are not 
helpful in determining the question of when 
two independent 
United States of 
Empire of Japan began. 
for the admitted 
proposition that the ‘formal’ declaration is 


a state of war between 


sovereigns such as the 
America and the 


These cases are authority 


necessary to the creation of a ‘state of war,’ 
and that by making payment to the officers 
and men engaged on a war basis and other 
informal acts the Congress recognizes the 
(Hamilton 
Prize case 


existence of a ‘condition’ of war. 
supra.) In the 
666, it is said that, 
is never solemnly declared; it becomes such 
(sic) 


supra, page ‘A civil war 


by its accidents the number, power, 
and organization of the persons who originate 
and carry it on. When the party in rebellion 
occupy and hold in a hostile manner a cer 
tain portion of territory; have declared their 
independence; have cast off their allegiance; 
armies; have commenced 
their 
the world acknowledges them as belligerents, 
and the 
in the Prize Cases recognizes the difference 


have organized 


hostilities against former sovereign, 


contest a war.’ But the decision 


between civil war and national foreign war. 


In the ca’e of Harding v. Pennsylvania 
Mutual Life Insurance Company, 907 January 
Term 1951, 
was killed en route to Camp Atterbury in 
a train The 
liability for the face amount of the policy 
on the theory that the insured’s death was 


in Luzerne County, the insured 


wreck. defendant admitted 


not the result of his engaging in military 
time of 
under the accidental death provision of the 


service in war, but denied liability 


policy contract. The reasoning of the court, 
however, is not necessarily logical where it 
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could exist 


formal declaration of 
S., 194 U. S. 315) 


” is not necessarily preceded 


state of war 


held 
without a 


(Hijo v. U 


“state of wart 


was that a 


Congress 


However, a 


“declaration of war.” The attack of 


1941 


by a 
Pearl Harbor on 
stituted war, but there was no 
declaration of war until December 8, 1941. 
The court also cited the case of Verano Uv 
DeAngelis Coal Company, 41 F. Supp. 954, a 

federal court for the middle 
Pennsylvania, the decision con 
taining a quotation from Hamilton v. Mi 
Laughery, 136 F. Supp. 145 


December 7, con- 


a State ot 


case in the 
district of 


“Again it is the well settled law that the 


existence of a condition of war must be 


determined by the political department of 
the government; that the courts take judicial 
notice of such determination and are bound 
thereby U ) U 129 Pack Ides, Fed 


No. 15941; Sutton v. Tiller, 98 Am. Dee 


Case 


$71.” 


Durham Case 


The arose in Utah in the 
jurisdiction of the Judicial Circuit of the 
United States Court of Appeals for the Tenth 
and the 
overruled both on the facts and in principle 
by the case of New York Life Insurance Com- 
pany v. Durham, 13 Lire Cases 8, 166 F. 
(2d) 874 (CA-10). The war exception clause 
in the 
if the 


in the military or naval forces of any country 


Bennion case 


Circuit decision therein has been 


Durham case clearly excluded liability 


insured met his death while engaged 


engaged in war, and that “war included 


undeclared wat 


The court reasoned that by including un- 
the 


war in its 


declared war in the military clause 


insurer chose to use the word 
than in 
Since the 


surrendet 


practical and realistic sense rathe1 


technical and formal sense. 


death of the insured occurred afte 


of our enemies, the insured was not in the 


service of a “country engaged in war,” even 


though there had been no official proclama 


tion announcing the formal termination of 


the existence ot a state ot war. 
1 


The insured met his death on September 
25, 1945 outside of the Home Areas of 
the United States wholly from 
military causes 


have 


and non 


It appears that a recovery 
allowed h 


insured did not 


should been e theory 
iat the 


as the result of his ens 


on I 
meet his death 
military 


Aying in 
that the exempt- 


service, but the court held 


ing clause of the contract is a Status 


and not a “result clause,” hence, 


would depend 


clause” 


recovery upon the status 


War Clause 


of the country when the death of the in- 


sured occurred 


The court distinguished the Durham case 


‘ 
Bennion case, and the language is 
actually 


Bennion 


from the 
particularly revealing since it 1s 
a reversal of the decision in the 


case It was stated: “Of course, Courts 


do not declare war or make peace. The ex- 
istence of war and restoration of peace are 
the political depart- 


determined solely by 


ments of our Government, and such deter- 


minations are conclusively binding upon 
the Courts in all matters of state or public 
having been declared, its 
existence must be recognized by the Courts 
until although actual 
Wartare may have Flamilton 7 
Kentucky Distillertes 146; 
Hijo v. United States, 194 U.S Palmer 
v. Pokorny, 186 N. W. 505; Kneeland-Bigelow 
Co. v. Michigan Cent. R. Co., 174 N. W. 605. 


In deciding concerning 


concern, and wat 


peace is proclaimed, 
} 
] 


ceased 
Goa .2or 4 2 
3 


15; 


judicial questions 


the commencement or termination of a 
Courts are generally re- 


public act of the 


state of war, the 


quired to reter to some 
political departments of the Government. 
See The Protector, 79 U.S. 700; United States 
v. Anderson, 76 U. S. 56 Furthermore, 


private rights, when affected by the inei 


dence of war, are governed by such political 
determinations and the Courts will usually 
condition vhether resting 


private rights, 


in contract or otherwise, in order to give 
tull effect to the exigencies of 
Hamilton v. Kentucky Distilleries 
Umted States v. Clark, 159 F 
Citizens Protective League 7 
(2d) 290: Woods v. Cloyd Ville 
ee But in all private matters un- 
affected by 


wal See 


public interest, the 


parties are 
undoubtedly free to contract with reference 
to war and to give it such definition, con- 
as does not intringe 
Hoover v 
mial Hotels 
Rupp Hotel 
(2d) 41 See 
168 A. L. R. 


notation and meaning, 
upon the public policy See 
Sandifur, 171 P. (2d) 1009; ¢ 

v. Maynard, 29 So. (2d) 28; 
Operating Co. v. Donn., 
cases collected in Annotation 
685. 


29 So 


“The 
Bennion case, 


parties in this ‘ , as im the 


contracted hn reference to 


premium paid. When 


came to express ti 


risk assumed for a 


limitations upon 


risk obviously had in 


assume d, they 


mind the extraordinary risk incident to 


military torces Of any country 


ce ( lared or 


service in the 


unde ( lare d By 
} 


declared Var, they chose not 


engaged in war, 
including wut 


to use the word technical or 


formal sense, but rather in the practical 
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and realistic sense in which it is commonly 
used and understood—in the sense it bears 
to the hazards to human life. The parties 
clearly contemplated that the country might 
be engaged in an undeclared war, without 
political determination or formal recogni- 
tion thereof, yet the Courts would be re 
quired to take cognizance of its existence 
by an appraisal of actualities in order to 


give legal effect to the insurance contract 


“The 


when death occurred the United States was 


simple question then is, whether 


engaged in war, as that term is ordinarily 


understood and in the re 
risk 
True, the parties contracted with reference 
‘I he 
precludes any 
considerations, but that 
prevented from 
war’ the 


and accepted, 


lationship it bears to the assumed 


to a ‘status’ and not a ‘clause’ very 


statement of the question 
othe does not 
mean we are giving the 


words ‘engaged in meaning and 


connotation they bear to the subject mat- 


ter of the contract. 


“Tf the had died from non-mili- 
tary outside the home 
the Pear] Harbor attack but before the 
formal declaration of war, we should have 
no difficulty in concluding that when death 
occurred he was in the military service of a 


‘country 


insured 


causes areas alter 


engaged in war’ within the mean 
ing of the policy. 
difficulty in 
the insured 


Conversely, we have no 
that 
after the surrender 
was not in the 
engaged in 
used to 


holding since death of 
occurred 
of our enemies, he 


ota 


sery 1 e 


‘country war,’ as those 


words were measure coverage in 


the insurance contract. 

“The affirmed.” 

Judge Learned Hand in Commercial Cable 
Company v. Burleson, 255 F. 99 (N. Y.), held 
that “war is the release of primitive com 
bative instincts; it is an 


judgment is 


enterprise con 
ducted for purposes consciously understood, 
whose gives to it its only ra- 
tional The court cited the 
definition of the meaning of war as set forth 
in the McLaughery case, 136 F. 449. 


latter as authority for the 


realization 
significance.” 


This 
cited 
that a 
into by a 


case 1s 
proposition state of war can be 


entered soveign nation or be 
tween sovereign nations without the neces 
sity of a formal declaration. The case arose 
during the Rebellion in 1900 when 
the United States, together with othe: 


nations, sent a contingent of troops to pro 


Boxer 


tect our so-called interests in the Far Fast 
where an insurrection had developed. The 
question of whether or not the United 
war arose in a court-martial 
proceeding where the Fifty-eighth Article 
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States was at 


6 
War is the release of primitive com- 
bative instincts; it is an enterprise 


conducted for purposes consciously 
understood, whose realization gives 
to it its only rational significance.— 
Judge Learned Hand. 


of War invoked in order to justify a 
court-martial proceeding, and the court held 
that the Articles of War can be 
without the necessity of the nation being at 
where actual 
military engagement, or when there is neces- 


was 
invoked 


war, in such cases there is 
sity for maintaining discipline under emer- 
gency conditions, or protecting the national 
welfare 

In the case of People z 
Si (N, Y.); 14 


McLeod, 25 Wend. 

appears that 
Navy Island in 
under the 
authorities in 


during the 
1837 by 
direction of 


possession of 
British insurgents 
colonial Canada, and in 
which one Alexander McLeod participated, 
the steamer Niagara was burned and an 
American killed. McLeod was in- 
dicted for arson and murder and protested 
that the avowal of the act by Great Britain 
and negotiations between the United States 
and 


citizen 


damages, removed 
him from the reach of the civil authorities, 
that he 
orders of his superior officer and his gov- 
The court held that the indict- 
were that this incident 


War nor an 


Great Britain for 


on the theory merely obeyed the 
ernment. 


ments proper; was 
undeclared 
upon the 


sovereignity of the United States; nor was 


neither a declared 


war, although it was an attack 
it a public war, an insurrection or an in- 
vasion, reiterating the principle that only the 
Congress can declare war or ratify a state 
declared by Presidential 


of war procla- 


mation. 

In No. 49131 in the Civil Court of Record 
for Duval County, Florida, Gladys M. 
Sanders bought suit against the Independ- 
ent Life 
on a policy of insurance issued to Richard 


and Accident Irsurance Company, 
Sanders containing a double indemnity pro- 
On September 
11, 1950, while said policy was in full force 
and effect, the insured, then a member of 
the military United States 
Government was killed in action in Korea 
The policy contained a provision insuring 
the decedent in case of military or naval serv- 
ice in time of war, except that if he should 
be killed during actual combat, the policy 
was limited to the return of the premiums. 
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vision for accidental death. 


forces ot the 

















































































Inasmuch as the defendants’ answer failed 
to show that the insured met his death in 
time of war, the plaintiff moved for sum- 
Section 4 of the 


Judgment for 


mary judgment under 
Rules of Civil Procedure. 
the plaintiff in accordance with the decision 
in West v. Palmetto State Life Insurance 
Company, 25 S. E. (2d) 475, 145 A. L. R. 
1461, and Rosenau v. Mutual Benefit Asso 
ciation, 145 Pac. 227 (Idaho). See State Life 
Insurance Company v. Allison, 269 F. 93, 14 
A. L. R. 412, and Interstate Business Men's 
Accident Association v. Lester, 257 F. 225, 
250 U. S. 662, 137 A. L. R. 1286 


cert. den 

In Mutual Life Insurance Company 7 
Davis, 79 Ga. App. 340, where the insured, 
a lieutenant colonel in the United States 
Army of Occupation in Germany, was killed 
as the result of an ammo explosion on 
August 19, 1945, (the actual fighting with 
Germany having ceased on May 8, 1945, 
and with Japan on August 15, 1945). The 
court distinguished between exception-status 
double indemnity clauses and exception 
result double indemnity clauses in permit 
ting a recovery where the policy restricted 
payment of the double indemnity provision 
in the event the insured died from any 
act incident to war. 

Contradistinguished from the Bennton case 
“in time of war,” the 
a happening to 


construing the phrase 
Court held that in order for 
be an act incident to war within the meaning 
of the military or naval service exception 
clause of the double indemnity provision, 
there must have been a war in existence at 
Consequently, 
Bennion 


the time of such happening 
under this interpretation, in the 
case the attack on Pear] Harbor could not 
have been an incident of war since no wat 
existed on December 7, 1945 


The court followed the case ot Johnson 
v. Mutual Life, in 154 Ga. 653, 115 S. E. 
14, where it was held as follows 


“Under a policy in which the insurer 
agrees to pay double indemnity in case of 
the death of the insured resulting from 
bodily injury effected solely througlt ex- 
ternal violence, and accidental means, a 
provision, ‘that this double indemnity shall 
not be payable in the event of the insured’s 
death as the result of military or naval 
service in time of war... nor if such death 
be caused directly or indirectly, wholly or 
partly, by . .. war, or any act incident 
thereto’ will not relieve the insurer trom 
liability, when the death of insured did not 
result from his service in the military in 
time of war, or where his death was not 
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caused directly or indirectly, wholly or 


partly, by war, or some act incident 


thereto.” 


See New York Life Insurance Company 
v. Durham and Stinson v. New York Life 
Insurance Company, 13 Lire Cases 1, 167 
F. (2d) 233 


Stinson Case 


In the case of Stinson v. New York Life 
Insurance Company the insured met his death 
on October 2, 1945 by falling accidentally 
from a hotel window in Reims, France. 
The policy limited recovery to the premi- 
ums paid if the insured met his death out- 
side the Home Areas while in the military 
or naval forces of any country engaged in 
war, declared or undeclared. The court 
permitted a recovery for the plaintiff on 
the theory that the phrase “undeclared 
war” meant actual hostilities, and, since we 
were no longer in actual combat with 
Germany on October 2, 1945, the plaintiff 
was entitled to recovery and the exclusion 
clause was not applicable. However, in 
any event, since this was a primary insur- 
ing contract with an exclusion clause, it is 
a result clause, hence, in order to prevail, 
the insurance carrier would, of necessity, 
have to prove that the insured met his 
death as a result of his participation in mili- 
tary or naval service in time of war. 


The case is interesting from the stand- 
point of the language used by the appeals 
court, and also for the reason that the 
New York Life 


criticized for taking opposite positions in 


Insurance Company is 
the Stinson case and the Bennion case, de- 
pending on the exigencies of the circum- 
stances: “In a memorandum opinion the 
trial court 

term ‘engaged in war’ has a meaning so 


expressed the view that. the 


well recognized and of such long historical 
acceptation that it must be presumed to have 
been clearly understood by both parties 
that the United States continues to ,de 
engaged in war until the legislative or execu- 
tive authority, or both, recognize and de 
clare that the 
engaged. The appellee’s argument to us 


nation is no longer so 


is principally based on the premise that 
whether the United States is engaged in 
war is wholly a political question, the deter- 
mination of which rests solely with the 
legislative and executive branches of our 
Government, and their pronouncements are 
binding upon the judiciary. Appellee urges 
strongly that we must adopt the view ex- 
pressed by the lower court or run counter 
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to well established precedent ‘That 


argu 


ment requires inspection 


“The meaning of the phrase ‘engaged in 


war’ may vary according to the purpose for 
which it 


which it 


was employed and the manner in 
was stated in relation to that pur 
pose. The clause containing that phrase in 


the contract before us obviously purported 


non-lability for in- 


provided, The 


to state a condition of 


1 
surance coverage otherwise 


attempt was to define a period of non-lia 


bility, dependent on the military status of 


the insured and the war status of the coun 


try he served, by use of relative terms, since 
it was impossible to forecast with definite 


ness the duration of that pe riod 


that fixation of the 
World War Il 


only, for the moment) this country became 


“It is essential to note 


dates when regarding 


engaged in war and ceased, or will cease, 
to be engaged in war, depends entirely on 
the standpoint which it is viewed. 


From the standpoint of public law we ac 


trom 


de to the view urged 


appe lle« - and that 


upon us here by 
adopted by the trial 
court In Citizens Protective League 
Clark, 81 U. S. App. D. C. 116, 121, 155 F 
(2d) 290 (decided May 2, 1946), this cour 
said 


Appellants say that the war has termi 
nated that, therefore, the 
Alien) Act, even if 
No peace treaty has yet 


and (Enemy 
ettect 


signed 


valid, is not in 
been with 
and the state of war has not 


been terminated by act of 


(sermany, 
Congress or by 
Executive Proclamation Cases involving 
the termination of other wars dispose of ap 
(Citing 


for the courts to determine the end of a war 


pellants’ poimt cases.*) It is not 


declared by the Congress 

“In the Clark case we are 
ter ot 
with a 


treating a mat 


public law; here we are concerned 
distinction 
Manley O. 
the duration of 
United States 


observation: ** 


private contract, and a 


must be maintained. Professor 


Hudson, in his writing on 
between the 
this 


‘As to the termination of a war, one 


the first wat 


and Germany, made 
date 
may be selected tor dealing with a question 
relating to the 


mental 


exercise of special govern 
powers, another date may 
with commercial 
third date may be 


ot a statute or contract provision 


serve in 
and a 
taken in the construction 
Different 
international 


dealing questions, 


dates may also be taken by 

* The following is the court's footnote 7 
“Cases cited The Protector, 12 Wall. 700, 20 
L. Ed. 463 (1872); McElrath v. United States, 
102 U. S. 426, 26 L. Ed. 189 (1880); Hijo wv 
United States, 194 U. S. 315, 24 Pa. Sup. Ct. 
727, 48 L. Ed. 994 (1904); Kahn v. Anderson, 
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courts and municipal courts, for the former 


may be less influenced by the political ac 


tion of a single government. If there is 


no half-way house between war and peace, 


a given situation may be treated for some 
purposes as being a state of peace, and for 


And 


appears in the de- 


other purposes as being a state of wat 
the following passage 
Michigan Court in 
Kneeland-Bigelow Co, 7 
Railroad Co., 207 Mich. 
605, 608 (1919); 


“Die 


different contracts in different ways 


cision of the Supreme 
Michigan Central 


546, 174 N. W. 


affects 
Some 


existence O!f a State ol wat 
are avoided or dissolved; others are ren 
time being; 
The parti 


materially 


dered unenforceable for the 
others, again, remain unaffected 
cular 
affects the 
Trotter on 


(30 45) 7) 


condition ot each contract 


each 


Atte 


consideration of 
Con 


Casé 


Wat 


During and 


“There the court held a private contract 
between a shipper and a railroad company 
would remain unenforceable, by reason of 
the inte rposition of federal control over the 
(effected 


sovereign Wal 


railroads by authority of the 


power), until such control 
legislative or ex 
declared the 


war, ‘even though actual wartare 


was removed, or until the 


ecutive 


departments termi 


nation ot 
has long since ceased.’ See The Eliqui, 62 


F. Supp. 764 (E. D. N. Y. 1945) 


xt 
that 


“It is not 
appe lle . 


inappropriate to 


note 


represented by different counsel, 


used a far different 


of New York 


argument in the case 
Life Ins. Co. % 
The company had issued a 
policy double 
dental death to Bennion, but excluded trom 
i death 


incident thereto.’ 


Bennion 
life insurance 
covering 


indemnity for acci 


resulting from ‘war or 
The insured was 
battleship West Vit 
killed at his post of 

Japanese December 7, 


its coverage 
any act 
in command of the 
and 
during the 


ginia, was duty 
attack 
1941, on Pearl Harbor, where his ship was 


The 


declaring wat 


anchored. joint resolution of Congress 


was approved by President 
Roosevelt, and became effective, on Decem 
ber 8, 1941 
bility for J 
that whether a country was engaged in war 
was a question of fact, which must be deter 


mined not by had 


The company denied lia 


double indemnity, arguing in part 


what Congress had or: 


Sup. Ct. 224, 65 L. Ed. 469 


255 
(192 
* 


U. 8. 1, 41 Pa 
1).’ 


The following is the court's footnote 8 
“Hudson, The Duration of the War between 
the United States and Germany, 39 Harv. L. 
tev. 1020, 1021 (1926)."’ 
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not done, but by the fact of whether the 
country 


The 


cuit, 


was ‘shooting war 
Appeals, Tenth Cir 


lowe! 


engaged in a 


Circuit Court of 


reversing the court, held the 


exemption ground 


Was applicable, on the 
reality did 
1941, at Pearl Harbor, 
must have 
effect for the exclusion clause 


and that holding 


that war in the grim nse of 
exist on December 7, 
and that the intended 


We 


may 


parties 
‘ 

such 
think that argument 


as vell 


question of when this 


country 


noted, 


that the question war’s duration invokes 


consideration from a public law standpoint 


which differs from a private law standpoint, 


we doubt the applicability of M1 


Justice 
Jackson’s statement to the instant case 


“Although 
‘legal 


war’, 


appellee contends there is a 


meaning’ in the phrase ‘engaged in 
that 


understood, the ar; 


and such meaning is commonly 


ument in support of that 


] 


contemion fails to disclose any specific act 


or pronouncement by one of the political 
departments which has marked or will mark 
the time this country ceases to be 


to the 


when 
engag war. By analogy several 
events occurring after the fact of surrender 
in World War I ** which would qualify as 
political determination of the end of war 


within appellee’s argument, apparently we 


are left to speculate on what act or pro 
nouncement is sufficient to end this coun 


World War II 


light of the many adjudications 
to World War I, 


was held that ambiguous exemption clauses 


( ravement mn 


subsequent wherein it 


will be resolved in favor of the insured, that 
and ‘war’ are words which have 


‘engaged’ 
been held to import 
that 
in common 


various meanings, and 


interpretation of such words will rest 


understanding in the absence 


of indicia that technical meaning was at 


tached, it was particularly incumbent upon 


the insurer to make more obvious the mean 


ing of the phrase ‘engaged in war’ if it was 


to extend time when 


exemption past. thr 
The following 
footnotes 22, 5 and 6 

Also, in Stankus v. New York Life Ins. Co., 
312 Mass. 366 [7 CCH Life 1083], 44 
N. E. (2d) 687 (1942), it was held that the death 
of a seaman on a United States destroyer, sunk 
by a torpedo in the North Atlantic in October, 
1941, was within the meaning of a double in 
demnity exemption clause identical to that in 
the Bennion case."’ 

{See also] “Day, The Applicability of War 
Risk Exclusion Clauses to Death from Ordinary 
Causes, 19 Rocky Mt. L. Rev. 242 (1947); Price, 
War and Aviation Clauses in Life Insurance 
Policies, 14 Ins. Counsel J. 10 (1947): Barton, 


War Clause 


paragraphs are the court's 


Cases 


enemy forces capitulated and actual war- 


ceased. Otherwise, the must 
that the 


only to 


flare courts 


actually intended 
during the 


tinuation of the extraordinary 


imply insure! 


exclude liability con- 
risks incident 
to actual warfare, which defy actuarial pre 
An attempt, by the use of such a 
phrase, to liability for 


hazards, at 


diction, 
bald 
death 
a time when the extraordinary 
prevail, will judicial 
We fact that 


insurers face no small problem in traming 


escape trom 


resulting from ordinary 
hazards no 
seldom 


longer meet 


condonation. appreciate the 
exclusion clauses, but their draftsmanship 


does not bear too onerous a burden to 
make more explicit, to the minds of laymen, 
the extent of the meaning of such a phrase 
as ‘engaged in war’. We need to emphasize 
inherent in 


that phrase, in this manner of usage, could 


the ease with which ambiguity 


have be en avoided. 


“It is interesting to observe that in a 
paper 
Law, Illinois State Bar 
20, 1946, an 


many 


read before the section of Insurance 
Association, March 
reviewed 


insurance counselor 


war risk exclusion clause cases, and 
noted that the question pre sented here was 


bound to arise 


Coit Case 


The Cott v 
Life Insurance Company, 11 Lire ¢ 
28 Cal. (2d) 13, 168. Pace. (20) 
Risk. Ass i, 
insured, undes 


Standard 
“ASES 664, 
163, 168 
death of an 


case ot leflers m 


involved the 
a policy containing a war 
exclusion clause, from an embolism follow 
ing an appendectomy, while in the armed 
services in time of war. The Supreme Court 
of California demed recovery under the theory 
that the 


clause” 


“Status 
“result 
clause.” The policy provided that the con- 
tract “shall be 
insured is in the military or 


clause in question Was a 


and not an “activities” o1 
suspended while the 
naval service 
in time of war.” Hence, the decision is in 
with the language of the 


National Life 


accord specific 


policy (Gorder v. Lincoln 
The War and Aviation Clauses in Life Insur- 
ance Policy, 24 Neb. L. Rev. 264 (1945): Note, 
15 Geo. Wash. L. Rev. 191 (1947) Note, 56 
Yale L. J. 746 (1947); 25 Chi-Kent Rev. 171 
(1947); 35 Geo. L. J. 401 (1947): 12 Mo. L. Rev. 
212 (1947) See Coit v. Jefferson Std. Life Ins 
Co., 28 Cal. 2d 13, 168 P. 2d 163 (1946)."’ 

See Notes, 168 A. L. R. 685 (1947), 137 
A. L. R. 263 (1942)."’ 

The following is the court's footnote 12: 
For a discussion of these events (with cita- 
tions), see Hudson, The Duration of the War 
between the United States and Germany, 39 
Harv. L. Rev. 1020, 1029-1038 (1926).’’ 
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Insurance Company, 180 N. W. 514; Starr v 
Great American Life Insurance Company of 
Hutchinson, 219 Pac. 514; Johnson v. Mutual 
Life Insurance Company of New York, 115 
S. E. 14; Nutt v. Security Life Insurance 
Company of America, 218 S. W. 675; Malone 
v. State Life Insurance Company, 213 S. W. 
877; Farmers National Life Insurance Com- 
pany of America v. Carman, 132 N. E. 697; 
Stephan v. Prairie Life Insurance Company, 
203 N. W. 626; Illinois Bankers Life Asso 
ciation of Monmouth, Illinois v. Jackson, 211 
Pac. 508; Arendt v. North American Life 
Insurance Company, 187 N. W. 65; Iilinots 
Bankers Life Association of Monmouth, IIli- 
nots v. Davaney, 226 Pac. 101; Welts v. Con 
necticut Mutual Life Insurance Company, 48 
N. Y. 34; Railey v. United Life éy Accident 
Insurance Company, 106 S. E. 203; Bradshaw 
v. Farmer's & Banker's Life Insurance Com 
pany, 193 Pac. 332 


There however, in the Coit case, a 
very strong dissenting opinion, basing its logic 
fact that the 
language to be a 


was, 


on the parties intended the 


and, since 


“result clause,” 
death was in no way connected with mill- 
tary time of war, the plaintiff 
should recover. 


service mm 


Having dispatched troops to Korea to 
subdue invasion and aggrandizement as a 
member of the United Nations, the United 
States is nonetheless not in a political state 
of war.—According to a 
Committee on Foreign Affairs, pursuant to 
House Resolution No, 28 in connection with 
the use of United 
countries, there have been no less than 126 
instances between 1798 and 1945 where mili 
tary contingents of the United States Gov 
ernment 


States forces in foreign 


sent abroad, in most 
instances by authority of the President, as 
Commander-in-Chief of the Army and the 


Navy. 


Under and by virtue of the United 
Nations’ Charter, which was ratified by the 
President, by and with the advice and con- 
sent of the Senate, and became operative 
on October 24, 1945, the Security Council 
having determined that the 
Korea threat to the 
peace, called upon the member nations to 


have been 


situation in 
was a existence of 
under the self 
executing provisions of the Charter, or by 
virtue of 


furnish military aid either 


resolutions which 
With armed 
forces, the Charter relies on Article 43 in 
which all members undertake to make avail 
able to the Security Council armed assist- 
ance for the 
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were promul 


gated. respect to the use of 


purpose of imposing “sanc 


report of the 


tions.” The United States Government made 
no agreements with the Security Council in 
accordance with Article 43 to supply troops, 
but under the general obligation to support 
the United Nations, the 


patched military forces to Korea in response 


President dis- 


was ratified by the 
implementing the 


to the call, which act 
Congress in legislation 


use of such forces 


The disposition of military forces in Korea 
was not a legal obligation but in the nature 
of an affirmative support of the 
policy objectives of the United States as a 
member nation, 
Korea 


grounds. On June 25 


action in 


The determination to send 
strictly on nonlegal 
and 27, 1950, the 
Security Council passed resolutions recom- 
Republic 
of Korea, calling upon member nations to 
render On June 27 the 
order in execution of 
On July 7, 1950, 
the Security Council requested the United 
States to 
tary forces, in response to which the Presi- 
dent designated General MacArthur as the 
general of the which 
the member nations had placed under the 
unified command of the United States. 


troops to was 


mending military support to the 
every assistance 
President 
the June 25 resolution. 


issued an 


designate a commander of mili- 


commanding forces 


“Some who challenge the power of the 
President question the accuracy of his state 
ment that in Korea the United States is 
carrying out an obligation to the United 
Nations which we assumed when we ratified 
the Charter. 
and 27, 1950, insofar as they 


In its resolutions of June 25 
involve mili 
tary support for the Republic of Korea, the 
Security Council recommendations 
under article 39 of the Charter with respect 


made 


‘decisions’, 
which alone are Article 43 
of the Charter member of 
the United Nations, if called on, to furnish 
armed 


to Korea and the area and not 
legally binding 
requires each 
forces for service anywhere against 
making of certain mili 
tary agreements. The argument has 
advanced that the United 
legally obligated under 


aggression after the 
been 
States is not 
the Charter to send 
antiaggression forces to Korea or elsewhere 
Such agreements would have to be author 
ized by the under Section 6 of 
the UN Act. This the Con 
gress has not Therefore, to argue 
that the United Nations as a treaty is the 
supreme law of the land, which the Presi- 
Constitution must 
is declared erroneous by some who ques- 


Congress 
Participation 
done. 


dent under the execute, 


tion the President’s power. They say even 


legal obligations contained in treaties have 


domestic law of 
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United States unless by their 


are either self-executing or 


terms 
have be en 
Provisions 


Congress 


implemented by the 
| 


ies Which impose no legal obliga 


United 
not binding on it. 


tions on the States are, a fortiort, 


that a 
rules of international 


They also say 


strict adherence to the 
law does not military 
of the Unite: 


Council’s resolu of June 27. 


support the 
states 


actions 
security 
Furthe 


prior to the 


they say the 
the United States 


lution 


more, entorcement action ol 


was based on this reso 
which according to the 


article 27 


was, plain 
of the Charter, ille 
gally adopted because of the absence of the 


Soviet Union 


“With respect to the 
as Commander-in-Chief, 
true that it 
independently of the Congress, it has been 
primarily for the 


meaning ot 


President’s power 
hold that 
exercised 


some 


while it is has been 


protection of American 
lives or property or in defense against direct 
aggression and usually involved only small 
forces. They claim there is no direct prece 
factual, for the action 


dent, either legal or 


of the United States in Korea.” (See report 


of Committee on Foreign Affairs on H. Res 


28, 82nd Cong. Ist Sess.) 


Where there is the least doubt as to the 
meaning of the language employed in the 
policy, the construction must be favorable 
to the insured. Chis 
squarely ruled upon favorably to the plain 
tiff in the Neff v. New York Life 
Insurance Company, 12 Lire Cases 595, 30 
Cal. (2d) 165, 180 Pac. (2d) 595. 


court asia: *,... in the 


question has been 


case ot 


where the 
construction oft 
‘uncertainties x ambiguities’ in an insur 


ance poli V, ‘the one which is 


able to the 
life, torce 


most tavor 


will give 


to the policy 


insured and which 
effect 
Narver 7 


Company, 211 Cal 


should 

State 
176.” 

In United Commercial King, 
the court held: “We then, to the last 
argument of the plaintiff (appellee) which 
is that, irrespective of the 


and 
be adopted.’ California 


Life 


Insurance 
T ravelers v 


come, 


foregoing, the 


South Carolina law would permit recovery 
in a 


This phase of 
the argument rests primarily on the dictum 
in Bolt v. Life 
surance Company of 


case of this character 
Insurance ¢ Casualty In 
Tennessee, 152 S. W. 
Court the al 
most universal rule to construe any clause 


766: °°, our has made it 


of an insurance policy against the insurer 
existed the least doubt as to the 


meaning of the language employed.’ ” 


when there 


Pennsylvania is in accord with this propo- 


sition: Urian v. Scranton Life Insurance 


War Clause 


310 Pa. 144; Janney v. Scranton 
ife Insurance Company, 315 Pa. 200; Brams 
v. New York Life Insurance Company, 299 
Pa. 11; Judge v. Prudential Life Insurance 
Company of America, 321 Pa. 454; Westbrook 
v. Continental Life Insurance Company, 111 
Super. 


ompany, 


563. 


The construction of provisions in insur- 
in the event 
of the insured engaging in military or naval 
service in time of war depends entirely upon 


ance contracts limiting liability 


the precise wording of the particular con- 
tract. (Wolford v. Equitable Life insurance 
Company, 162 Pa. Supp. 259.) 


The courts have also stated that a written 
contract should be interpreted against the 
party who has drawn it. (Ebbert v. Phila 
delphia Electric Company, 330 Pa. 257; Com- 
monwealth to use of Herzog v. Henry W. 
Horst Company, 364 Pa. 403.) 


In case of ambiguity a written contract 
should be interpreted against the party 
who has drawn it. (Jn re First National Bank 
& Trust Company of Monessen, 350 Pa. 125; 
Davis v. Wilson, 166 Pa. Super. 462; Provt- 
dent Trust Company v. Hofstetter, 34 D. & C. 
603.) 


In the Stinson case the court stated: 
“Generally speaking, contracts should not 
be so narrowly or technically construed as 
to relieve the obligor from a liability fairly 
within the scope or spirit of their terms, nor 

construed as to 
design. A court 
party trom 


contract provisions to which he has agreed, 


should they be so loosely 


frustrate their obvious 


has no basis for relieving one 
merely because they operate disadvantage- 
With particular regard to 
the type of contract before us, it is a well- 
known rule of that 


insurance contract is ambiguous and fairly 


ously as to him 


insurance law where an 


susceptible of two or more interpretations, 


favorable to the insured will be 


” 


the most 
adopted 


See: Davison Chemical Company v, Baugh 
Chemical Company, 104 Atl. 404; Aschen- 
brenner v. United States Fidelity & Guaranty 
Company, 292 U. S. 80, 78 L. Ed. 1137 
(1934); Stipcich v. Metropolitan Life Insur 
ance Company, 277 U. S. 311, 72 L. Ed. 895 
(1928); Mutual Life Insurance Company v 
Hurni Packing Company, 263 U. S. 167, 68 
L. Ed. 235 (1923); Neighbors v. Life & 
Casualty Insurance Company, 182 Ark 356, 
31 S. W. (2d) 418 (1930); Tupper v. Massa- 
chusetts Bonding & Insurance Company, 156 


Minn. 65, 194 N. W. 99 (1923). 


In the case of Bologna v. New York Life 
Insurance Company, 13 Lire Cases 746, 40 
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So. (2d) 48 (La., 1949), the question for 
determination was whether or not the death 
of a merchant seaman killed at sea resulted 
directly or indirectly from war or any act 
thereto. At the time we were at 
war with and Japan, and the 
court held that the insured’s death, resulting 


incident 
Germany 


from a collision of two ships in convoy, was 
attributable to the war. Although 
authority here, there is 
some very interesting language employed in 
a dissenting concede that a 
war risk against public 
policy, and that such provision will be en 
forced, for it is a part of the contract be- 
tween the parties. But when 
policy of insurance, and an exclusion from 
stipulated in the policy, the 
exclusion must be couched in crystal-clear 
langnage that will inform a reasonable per 
under what 
insurer is to be absolved from liability in 
the event of the maturity of the policy. 

They say that it is safer for the insurer to 
word the exclusion 


directly 
the case is not 


4“ 
opinion: “I 
exclusion is not 


one buys a 


coverage is 


son exactly circumstances the 


in general terms, and 
to leave it to the courts to determine whether 
the facts of any given case are within the 
contemplation of the limitation of the in 
My answer to that is that 
when one buys life coverage, he does so 
for the protection of his beneficiary, and 
is well within his rights in relying on that 
protection being there when the policy be- 


surer’s liability. 


He does not contemplate 
buying a lawsuit, and is entitled to know 
exactly in what particulars and under what 
circumstances and facts the 
liability under the exclusion 
clause. My thought is that an 
insurer must spell out the exclusion.” 


comes payable. 


insurer is to 
escape irom 


coverage 


The insured did not apply for a policy 
as was issued containing a restriction clause 
and a risk not assumed.—Another basis for 
recovery is that set out in Murray v. John 
Hancock Mutual Life Insurance Company, 14 
Lire ( 165 Pa. Super. 514. On De- 
cember 19, 1941 the insured made applica- 
tion for a policy and paid the first premium 
thereon, The company issued a policy on 
January 1, 1942 and attached to it a war 
risk exclusion provision which limited the 
liability of the 
death of the insured while serving outside 
the United States in military service in 
time of war. Murray died on March 11, 
1945 in Burma while a member of the 
armed The lower court refused 
to enter judgment for the defendant on 
the broad ground that under the terms of 
the application the company could not limit 
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ASES 3, 


defendant in the event of 


services, 


its liability, notwithstanding the acceptance 
of the policy by the insured with the rider 
attached. Speaking through Judge Hirt the 
held: “The that the 
application becomes a part of the agreement 


court general rule is 


between the parties, and, taken together 
with the policy when issued, constitutes the 
And ordinarily, a contract 
changed with- 


13 Apple- 


ice, $3 7582, 


insurance contract 
of insurance cannot be 
out the consent of both parties. 
man, Pract 
7602 doubt as to the 
relevancy of these principles here, for the 
policy defendant explicitly 
provides that the application for the insur- 
ance and the policy shall constitute the con- 
tract Moreover, the 


application for the insurance, signed by the 


Insurance Law and 


There can be no 


issued by the 


between the parties. 
insured, was attached to, and was made a 
part of the policy. 


“Inasmuch as the first premium was paid 
when the application was signed and the 
found then to be insurable 
‘within the company’s rules for the amount 
and on the plan applied for without modi- 
fication’ the insurance as applied for became 
effective without modification on the 
of the application, according to provision 
‘B’ of the application. The insurance ap- 
plied for was ‘Ordinary—Monthly Debit 
Ord.—20 Pay Life $1,000’ and there was no 
reference to the exclusion of 


applicant was 


date 


war risks in 
Moreover the application 
contained this provision: ‘D. If 


omissions in this application are discovered 


the application 
errors or 


by the Company, it is authorized to amend 
this application by noting the change in the 


space of Page 1 entitled “Corrections and 


Amendments,” and the acceptance of any 
policy issued on this application, so amended, 
shall constitute a ratification by me of any 
such changes or amendments, but no change 
of amount, classification, plan of insurance, 
or benefits shall be effective unless agreed 


to in writing by me.’ 


“The insured’s contract of insurance be 
came effective as of December 19, 1941, the 
date of the application. The war risk in- 
attached to the 
dated January 1, 1942. By the rider it was 
intended to change the 


insurance materially by 


surance claus¢ policy is 
coverage of the 
reducing it from 
the amount of the face of the policy to its 
reserve value merely, in the event of death 
of the insured in the armed forces. In effect 
it contemplated wiping out of the insurance 
obligation of the contract in case of death 
of the insured, in military service, by limit- 
ing its liability to reserve value based upon 
the premiums paid by the insured. Clearly 
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any provision reducing the liability of the 
insurer below the face of the policy is a 
change of contemplated ‘benefits’ to the 
insured, within the exception of provision 
‘D’ of the application. 


In general one who accepts an insurance 
policy is bound by its terms. Benginger v 
Prudential Ins. Co. of Amer., 317 Pa. 561, 176 
A. 922. But the parties may contract other- 
wise and the principle has no application 
here because of the agreement of the parties 
that such change of benefits shall not be 
come effective upon acceptance of the policy 
unless ratified in writing by the insured. 
The insured in this case did not agree to 
any change in the terms of the policy speci 
fied in his application. For this reason, al- 
though an insured is presumed to know the 
contents of his insurance policy (Butler C 
Co. v. Springfield F. & M. I. Co., 296 Pa. 
552, 146 A. 135), acceptance of the policy 
by the insured in this case, either with ot 
without knowledge that the War Risk Ex 
clusion Rider was attached to it, does not 
estop his beneficiary from recovery of the 
full face of the policy 


“We are supported in this conclusion by 
the holding of Ellis et al. v. Columbia Nat 
Life Ins. Co., 59 N. Y. 8, affirmed in 296 
N. Y 594. The application for the policy 
in that case contained a provision almost 
identical with that with which we are con 
cerned. A war clause rider was attached to 


the policy as in the instant case. It was 
there held that the insured’s consent in 
writing was necessary to make the war 
clause effective. And although the insured 


never signed the supplemental agreement 
submitted by the company to that effect, 
the company continued to accept the pay 
ment of premiums until the death of the 
insured four years later, in service of the 
armed forces of the United States. Re- 
covery for the full face of the policy was 
allowed 


“A war risk exclusion clause is an ex 
traordinary limitation on an insurance con 
tract and is not in the same class with the 
restriction of the insurer’s liability in case 
or sui ide , aS appellant contends, ‘] he forme e. 
to be effective, requires the written consent 
of the insured under an insurance contract 
such as in the instant case; on the other 
hand the suicide clause is a_ well-known 
limiting provision common to standard poli- 
cies generally, and is presumed to be within 
the contemplation of the parties, without 
specific mention in an application for the 
insurance.” 


War Clause 








The application in the instant case is on 
all fours with that in the Murray case, pro- 
viding that: “It is understood and agreed 

that this application and the policy 
which may be issued thereon shall constitute 
the entire contract between the parties 
(4) That in case of apparent errors or 
omissions discovered by the company in part 
one of this application, the company is hereby 
authorized to amend this application by not- 
ing the change in the space entitled ‘Cor- 
rections and Amendments’, and I hereby 
agree that my acceptance of such policy, 
accompanied by a copy of the Application 
so amended, shall operate as ratification of 
such changes or amendments, provided, 
however, that no change shall be made as 
to amount, classification plan of insurance, 
or benefits unless agreed to in writing by 
me. 


An examination of the Beley contract in 
dicates that it is precisely as that in the 
Vurray case even as to the effective date 
of the policy (the application date), and the 
effective date of the accidental death benefit 
clause, which is the date of issuance of the 
contract. 


Selenack and Wolford Cases 


Commenting briefly on two recent deci- 
sions, the cases of Selenack v. Prudential In 
surance Company, 160 Pa. Super. 242, and 
Wolford v. Equitable Life Insurance Company 
of lowa, 162 Pa. Super. 250, are not con- 
trolling in the case at bar, but are illustra- 
tive of the distinction between “result” 


clauses and “termination” clauses. 


The Selenack case held that a recovery 
will be allowed under a life insurance policy 
where death resulted from a cause inde- 
pendent of military service and the policy 
contained a clause excluding liability if the 
death “resulted . . from having been 
engaged in military or naval service in time 
of war.” Since this case involved the con- 
struction of a “result” clause, rather than 
a “termination” clause, the holding is rot 
determinative in our case. 


The Wolford case allowed a recovery only 
in the amount of premiums paid and not in 
the amount provided in the double in 
demnity clause. The plaintiff's deceased was 
killed in an automobile accident while on 
furlough December 22, 1945. The policy 
provided that double indemnity terminated 
in the event the insured engaged in mili 
tary or naval service in time of war. The 
court held that the phrase “engaged in mili- 
tary service” means “to enter into,” and 
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Nothing in our Constitution is plainer 
than that declaration of a war is en- 
trusted only to Congress.—Mr. Justice 
Jackson, in “Steel Seizure Cases.” 

« 


that the insured’s status as a soldier termi- 
nated the double indemnity feature of the 
policy. It is interesting to note that no 
consideration whatsoever was given to the 


meaning of the clause “in time of war.” 


In accord with the Wolford case is Throne 
v. Pennsylvania Mutual Life Insurance Com- 
pany, 58 D. & C. 109 (1945), 


The Supreme Court of Georgia in Mutual 
Life Company of New York v 
Davis, cited in the text above, has taken an 
unusual The held that 
where a double indemnity provision of an 


Insurance 


position court 
insurance policy contains an exception-status 
which 

enters the 


clause becomes inoperative if the 


insured military service, the 
acceptance of additional sums as premiums 
for double indemnity with knowledge that 
the insured is in the military service may 
constitute a waiver of the exception and 
estop the company from pleading it (Har 
mon v, State Mutual Insurance Company, 202 
Ga. 265; 42 S. E. (2d). 761). 
where the insurance policy contains an ex- 
ception-result 


However, 


clause by which double in 


demnity becomes inoperative if the insured 


meets his death from bodily injuries as the 


military service in time of 
incident to war, the 
exception clause, as here, does not preclude 
the insured from double indemnity for acci- 
dental death while serving in the military 
or naval forces, except where he meets his 


result of 
war, or 


direct 
from an act 


death as the result of such service or as the 
result of an act incident to war. It appears 
then that the Georgia Supreme Court makes 
no distinction between the result clause 
under the principal insuring terms of the 
contract and the termination under 
the double indemnity provision of the con- 
tract. 


clause 


The nearest approach to the ruling in the 
Beley case is in The Youngstown Sheet and 
Tube Company, et al., Petitioners, v. Charles 
Sawyer, and Charles Sawyer, Petitioner, v 
The Youngstown Sheet and Tube Company, et 
al,, 343 U. S. 579, the so-called “Steel Seiz- 
ure Cases” in the United States Supreme 


* The power to seize plants under the War 
Labor Disputes Act ended with the procla- 
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In a concurring opinion Mr. Justice 
said (p. 613): “In this case, 
powers that flow from 
declared war has been commendably dis- 
claimed by the Solicitor General.” (Italics 
supplied.) And in a separate concurring opin 
ion Mr. Justice Jackson said (p. 641): “The 
clause on which the Government next relies 
is that ‘The President shall be Commander 
in Chief of the Army and Navy of the 
United States ’ These cryptic words 
have some of the most per- 
sistent our constitutional 
Of course, they imply something 
more than an empty title. But just what 
authority goes with the name has plagued 
Presidential advisers who would not waive 
or narrow it by nonassertion yet cannot say 
where it begins or ends. It undoubedly puts 
the Nation’s under Presi- 
dential command. Hence, this loose appella- 


Court 
Frankfurter 
reliance on the 


given rise to 
controversies in 


history. 


armed forces 
tion is sometimes advanced as support for 
any Presidential action, internal or external, 
involving use of force, the idea being that 
it vests power to do anything, anywhere, 
that can be done with an army or navy. 


“That seems to be the logic of an argu- 
ment tendered at our bar—that the President 
having, on his own responsibility, sent Ameri- 
can troops that act 
‘affirmative power’ to seize the means of 
them. To 
quote, ‘Perhaps the most forceful illustra- 


abroad derives from 


producing a supply of steel for 


tions of the scope of Presidential power in 
this fact that 
troops in Korea, whose safety and effective- 
ness are so direc tly involved here, Were sent 
to the field by an exercise of the President's 
constitutional powers” Thus, it ts said he has 
mvested himself with ‘war powers.’* 


connection is the American 


“T cannot foresee all that it might entail 
if the Court should indorse this argument. 
Nothing in our Constitution is plainer than 
that declaration of a war is entrusted only to 
Congress, Of course, a state of war may in 
fact exist without a formal declaration. But 
no doctrine that the Court could promulgate 
would seem to me more sinister and alarm- 
ing than that a President conduct 
of foreign affairs is so largely uncontrolled, 
and often even is unknown, can vastly en- 
large his mastery over the internal affairs 
of the country by his own commitment of the 
Nation’s armed forces to some foreign venture. 
I do not, however, find it necessary or ap- 
propriate to consider the legal status of the 
Korean enterprise to discountenance argu- 
ment (Italics supplied.) 
mation of December 31, 1946 terminating 
hostilities. 


whose 


based on it.” 
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Is Conflict an Undeclared War? 


Since there appears to be general agree- 
ment that the conflict 
our next 


is not declared war, 
determine 
That 
is a marked distinction between the two was 
first pointed out in Bas v. Tingy, 4 Dall. 37 
(S. Ct.), and most recently in New York Life 
Insurance Company v. Durham, 166 F. (2d) 
874. In that case the New York Life Insur- 
ance Company issued its policy of insurance 
on the life of 


and final step is to 


whether it 1s undeclared war. there 


Lewis Durham, conditioned 
that the amount payable would be the re- 
stricted amount if the 
death of the should occur “while 


in the military 


(as therein defined) 
insured 
forces of any 
‘CW )ar’ 
As stated in the 
876): “. 
restoration ot 
by the political 


country engaged in war 
includes undeclared war.” 
opinion of 
The 
peace are 


the court (pp. 875, 


existence of war and 
determined 

such 
binding upon 
the Courts in all matters of state or public 
But in all private matters, 
unaffected by public interest, the parties are 
undoubtedly free to contract with reference to 
war and to give it such definition, connotation 
and meaning, as does not infringe upon public 
holicy. (Citing cases.) See cases collected 
in Annotation 168 A. L. R. 685 


departments of our Government, and 


determinations are conclusively 


concern 


“The parties in this case contracted 
with reference to a risk 
premium paid. When they 


the limitations upon the 


assumed for a 
came to express 
risk assumed, they 
obviously had in mind the extraordinary risk 
incident to service in the military forces of 
any country engaged in declared or 
undeclared, By undeclared 
they 
technical o1 


war, 
including war, 
chose not to use the word ‘war’ in tts 
rather in the 
practical and realistic sense in 


formal sense, but 
which it is 
commonly used and understood—in the sense 
The 
parties clearly contemplated that the country 
might be war, 


formal 


it bears to the hazards to human life. 
engaged in an undeclared 
political determination or 
thereof, yet the would 
be required to take cognizance of its exist 


without 
recognition Courts 
ence by an appraisal of actualities in order 
legal effect to the 
(Italics supplied.) 


to give insurance con- 


tract.” 


If that is what the parties in the case 
at bar contemplated, why did they not make 
clear their intention by including undeclared 
war, as was done in the Durham and Stinson 
In the Stinson case the policy stated, 
234, that “ ‘Wherever 

“War” includes 


cases. 


page used in this 


Policy 


War Clause 


undeclared 


page 236 the Court said, 
referring to Cutttzens Protective League v 
Clark, 81 U. S. Ct. of App., D. C. 116, 155 
F. (2d) 290: “In the Clark case we were 
treating a matter of public law (Enemy 
Alien Act); here we are concerned with a 
private contract, and a distinction must be 
maintained.” 


war ”’; and on 


In the Beley case, speaking through Chief 
Justice Stern, the Pennsylvania Supreme 
Court held: “By the charter of the United 
Nations there was established the principle 
of mutual assistance, and certain provisions 
were embodied therein for 
prompt 
international 


insuring effective 
action for the maintenance of 
peace. In pursuance of that 
object Congress, in the Mutual Defense As- 
sistance Act of October 6, 1949, 63 Stat. 716, 
authorized the President to furnish military 
assistance, as therein provided, to the Re- 
public of Korea and the Republic of the 
Philippines. On June 25, 1950, a commission 
having reported that North Korean forces 
had made an unprovoked assault upon the 
Republic of Korea, the Security Council de- 
nounced the attack as a 
national peace, called upon the authorities 
of North withdraw their armed 
forces forthwith, and asked all members of 
the United Nations to render every assist- 


and 


breach of inter- 


Korea to 


ance in the execution of the resolution. On 
June 27, 1950, the President made a public 
statement in which he referred to this call 
by the Security Council and stated that 
under circumstances he had ordered 
United States air and sea forces to give the 


such 


Korean government troops cover and sup- 
port. On that same day the Security Coun- 
cil by a second resolution recommended that 
the members of the United Nations furnish 


whatever assistance to the Republic of Korea 


might be necessary in order to repel the 
international 
On July 7, 


1950, still another resolution of the Security 


armed attack and to restore 


peace and security in the area 


Council recommended that all members pro 
vide military forces and other assistance for 
a unified command under the United States, 
requested the United States to designate the 
commander of such’ forces, and authorized 
the United Nations’ flag in the 
action against the North Korean invaders. 


the use of 


“Although Congress has, in certain enact- 
ments, recognized that military forces of the 
United States are operating in Korea and 
has appropriated funds for the support of 
the armed forces there, it is obvious from 
the above recital of events that there was 
not, nor ever has been, any declaration of 


war by Congress against any other country, 
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state or nation, but merely a dispatch to 
Korea by 


naval and air forces of the United States in 


Presidential order of military, 
accordance with the provisions of the Charter 
of the United Nations and the recommenda 
tions of the Security Council. Since, there- 
fore, it is Congress that has the power under 
the Constitution to declare war, and since 
that power is exclusive (Youngstown Sheet 
& Tube Co. v. Sawyer, 343 U. S. 579, 642), 
it is clear that the action being waged in 
Korea is not a ‘war’ within what may be 
termed the ‘constitutional’ or 
of that Defendant urges, 
that it is in fact a war, because what started 


‘legal’ 
term. however, 
apparently as a minor ‘police action’ has 
developed, by reason of its duration, its bit- 
terness, and the number of its casualties, 
into a sanguinary struggle of grave propor- 
tions, and urges further that the connotation 
of the word ‘war’ in the Company’s insur- 
should not be limited to a 
formally declared war, but embraces any 
clash of arms in which the methods of war 
are pursued, and especially where the con- 


ance policies 


flict is, as in Korea, of such extensive dimen- 
sions. The trouble with this argument is 
that if the word ‘war’ in such policies were 
to be interpreted as other than one declared 
by Congress, courts would be utterly at sea 
whenever the question arose as to whether 
certain ‘shootings’ or expeditions in which 
United States forces were engaged consti- 
tuted a war. It has been pointed out in a 
report of the Committee on Foreign Affairs 
of the House of Representatives that during 
the period between 1798 and 1945 there were 
some 150 or more occasions on which our 
military forces engaged in various 
countries, notably in China, Mexico, Central 
American and Caribbean Republics, in the 
which incidents there 
were really serious engagements and many 
casualties. Who, then, would be the tri- 
bunal to decide whether such an undeclared 
conflict did or did not amount to a ‘war,’— 
a jury, a court? What would be the criterion 
of decision,—the number of troops involved, 
the number of casualties, the duration of the 
? If, fo example, Beley had lost 
his life in action in Korea a day or two after 


were 


course of some of 


hostilities 


our troops first arrived there, would a war 


have then existed, or would it not have be- 
war until the magnitude of the 
struggle finally revealed itself and the casualty 
lists beeame so distressingly long and frequent ? 


come a 


“Obviously the right of an insured to 
recover under a life insurance policy should 
not be left to depend upon the determina- 
tion of a question not governable by any 
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sense 


definite test either legal or factual; on the 
contrary, its terms and conditions should be 
interpreted according to some definite and 
uniform standard. Even were it to be con- 
ceded that the meaning of any of its terms 
doubt, that doubt, 


according to all established canons of con- 


was really involved in 
struction, should be resolved in favor of the 
insured. A 


highly technical instrument, drawn up pre- 


policy of life insurance is a 
sumably with meticulous care by legal ex 
perts on behalf of the Insurance Company, 
and who not only intend to use all terms in 
their legal sense but know how to accom- 
plish that result; it may be assumed, there- 
fore, that if defendant had here meant to 
invest the term ‘war’ with a con- 
notation than its ‘constitutional’ or ‘legal’ 
intendment, it would have effected this by 
the addition of 


broader 


words indicating such an 


intention as, for example, ‘declared or un 


declared’ war. 


“The existence or non-existence of a state 


of war is a political, not a judicial, question, 


and it is only if and when a formal declara- 
tion of war has been made by the political 
department of the government that judicial 
cognizance may be taken thereof; when so 
made it becomes binding upon the judiciary: 
Bishop v. Jones and Petty, 28 Texas 294, 319, 
420; Perkins v. Rogers, 35 Indiana 124, 167; 
Hamilton v. M’Claughry, 136 Fed. 445, 449; 
Verano DeAngelis Coal Co., 41 F. Supp. 
954. An exact involving the ap 
plication of this principle arose in connec 


question 


tion with the Japanese surprise attack on 
Pearl Harbor on 1941, war 
with Japan not being officially declared by 
Congress until the day following, December 


December 7, 


8. As we all know, an appalling number of 
lives were lost in that infamous attack, and 
yet, in a majority of the 
the interpretation of the 


cases involving 
word ‘war’ as em 
ployed in life insurance policies similar to 
the one here in question, it was held that 
war did not exist on December 7, and there- 
fore the beneficiaries of such policies were 
entitled to recover: West v. Palmetto State 
Life Insvrance Co., [8 Lire Cases 1035] 
202 S. C’ 422 (25 S. E. 2d 475); Rosenau 
v. Idaho Mutual Benefit Association, 65 Idaho 
408, 145 P. 2d 227: Savage v. Sun Life Assur 
ance Co. of Canada, 57 F. Supp. 620; Pang v 
Sun Life Assurance Co. of Canada, 14 CCH 
Life Cases 496 (37 Hawaii Rep. 208). 


“The provision in the present policy ex 
empting defendant from liability for the 
additional accidental death benefit if death 
should result by reason of ‘any work in con- 
nection with actual warfare, riot, insurrec- 
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tion, police duties or any act incidental 


thereto, either on land or water,’ evidently 


reters to civil work as distinguished from 
the immediately preceding exemption in the 
case of ‘military, air or naval service,’ and 
therefore has no application to the present 
case. It may be noted, however, in passing, 
that in this particular clause the term ‘actual 
warfare’ is used, indicating an appreciation 
on the part of the insurer of the distinction 
between the more technical term ‘war’ and 


the general term ‘actual warfare.’ 


“Defendant directs some argument to the 
proposition that, even if it be held that the 
insured was not engaged in military service 
in time of war as far as the action in Korea 
is concerned, the United States was still at 
war with the Axis Powers when Beley was 
killed on March 7, 1951. Although the Con 
stitution provides that Congress is the au 
thority to declare war, there is no provision 
in regard to an authority which should have 
the power to declare the termination of wat 
It is true that for 
it may be 


certain special purposes 


important or even necessary tor 


Congress or the President to declare offi 


cially a date marking a time when a war 


is to be considered as legally ended; indeed 
different such dates may be designated for 
Kor the particular pur- 


pose here involved there was no need for a 


various purposes. 
pronouncement that the war with Germany, 
Italy and Japan had in fact terminated some 
six vears before Beley’s death, although it 
be added, as pointed out by the Su 
perior Court in Harding v. Pennsylvania Mu 
tual Life Insurance Company, 171 Pa. Superior 
Ct. 236, 241, that a joint resolution of Con 
gress of July 25, 1947 (61 Stat. 449) did 
that, in order to terminate certain 
war with 
deemed ended as 


may 


de clare 


emergency and war powers, thx 
those countries should be 


of that date.” 


Meadows Case 


On March 6, 1953, the Texas Court of 
Civil Appeals for the Second Supreme Judi 
cial District handed down an opinion in the 
case of Western Reserve Life Insurance Com 
Meadows, (1 Lire Cases (2d) 
relied in part on the Bele, 
AsES (2d) 38). 


pany 7 95), 
decision 


LIFE ( 


which 


I 
3 


case ( l 


The deceased was a member of the armed 
forces and was killed on a routine flight to 
Alaska 


excluding 


The policy contained a provision 

accidental death benefits if the 
insured shall be in military, naval or allied 
war at the date of the 


service in time of 


accident, 


War Clause 


In affirming judgment for the plaintiff and 
after citing most of the cases in the Beley 
opinion, quoting at great length therefrom, the 
held “If we are to determine trom 
the number of casualties suffered in Korea, 
or the duration of the conflict, or the finan- 
that it is a time 
count? 


court 


cial cost of the operations, 


of war, when should we begin the 


“And if 


because we 


time otf war 
equip- 


foreign soil, we 


this nation is in a 


have military forces or 
ment on toreign waters or 
have not time of 
and if it will be a time of war when 
called upon, our 


commitments to the United Nations, to send 


seen much peace in our 
history; 
ever we are because of 
toreign waters or 
that we shall never 
And if courts 


are to decide whether it is a time of 


forces or equipment to 


foreign soil, it may be 
know another time of peace 
war, 
or a time of peace, by counting the casual- 
yardstick that 


states may 


ties or the cost, by whatever 
different 
appropriate, we are likely to see the anomal- 


to the courts ot seem 
ous situation that, by considering the fight- 
ing on another continent 8,000 miles away, 
in some of the this union it 
and in the others it is a time 


states of is a 
time of peace, 


ot wart 
“War 


least 
clare when we 


and peace are states of society, at 


under our system, and power to de 


have passed from a state of 


peace, with its abundant privileges, to a 
State ofl 
privileges arising from that condition may 
applied and enforced, ought 
in some central authority of the gov- 
alike on all the people 
so that all will have the same 


obligations to the 


war, when the limitations on our 
be drastically 
to be 
ernment, operating 
in every State, 
and the 


rights, Same 


government, at the same time 


“We do not believe that this court has the 
power that a state of war 
between the United states and North Korea, 
Communist China, Russia, or any other for 
thereby affect 


relations between our citizens, 


to declare exists 


eign power, and materially 


contractual 
limiting their rights and privileges to those 


appertaining to a state of society during a 


time of war, by basing our declaration on 


some conjectural hypochesis that may be 


repudiated in many, if 
We think that 


exclusive 


ignored, denied or 
not all, of the other 
ought to be 
power of the political department of a cen- 


States 
this and is in the 


tral government 


Ee appellant’s contention is to be sus- 
tained. we tnust declare that a state of war 
has existed between this country and some 
other since the hostilities in 


Korea assumed some proportior- 


nation at least 
just what 
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proportion we do not know—something this 
court has neither the power nor the inclina- 
tion to do, and which the war-declaring and 
war-making department of the government 
for nearly three years has consistently re 
fused to do. That under the provisions of 
our Constitution the many courts in the 
states, without a definite criterion or a uni- 
form standard, and proceeding from different 
premises and hypotheses, are at liberty to 
render judgments in conformity with the 
predilections of the individual judges upon 
whose decisions the rights to an immense 
property will be made precariously to de- 
pend, is a proposition that does not com- 
mand the assent of our minds, 
cannot make the law. If they could and 
did, we would be cursed by a government 
of men and not of law, a calamity our people 
have had the inestimable and happy fortune 
thus far to escape. 

“We must believe that the exclusion clause 
was written and agreed to by the pafties 
in contemplation of the law under which 


Courts 


only Congress can declare war, and that it 
meant the legal state or 
And when the law gives certain words an 
established meaning, this meaning is 
readily controlled by the standard of inter- 
pretation otherwise applicable than is the 
words, 


condition of war 


less 


meaning of other 

“In our view of the case, we think it is 
unnecessary to determine whether the ex 
clusion clauses are susceptible of more than 
one interpretation, thus calling for an ap- 
plication of the rule that they must be con- 
strued strictly in favor of the insured, 
although there appears to be authority for 
such in regard to both clauses. Sun Life 
Ins. Co. of Canada v. Kiester, supra; Stinson 
v. New York Life Ins. Co. [12 Lire Cases 
493] 69 F. Supp. 860; Beley v. Pennsylvania 
Mut. Life Ins. Co., supra 

“After a most earnest consideration of the 
question, and after reviewing all the au- 
thorities found by the extensive investiga- 
tion of counsel, and our own research, we have 
reached the conclusion that Col. Meadows’ 
death on August 23, 1951, did not occur ‘in 
time of war’, under the Constitution and 
laws of the United States and under the 
terms of the exclusion clause of his insur- 
ance policies.” 


In the United States District Court for 
the Southern District of California on May 
20, 1953 the case of Weissman v. Metropolitan 
Life Insurance Company, 1 Lire Cases (2d) 
250, was decided. This was a suit on an 
accidental death benefit provision in the 
policy except where death occurred “in the 
military, naval or air forces of any country 
at war.” The question for determination was 
whether or not the conflict in Korea was a 
“war” within the meaning of the policy 
The court held, by tenuous rea- 
soning, that although 
baptized the Korean conflict with the name 
it has nontheless given legislative 


somewhat 
Congress has not 


of “war,” 
sanction by measures enabling the President 
to prosecute the fighting. The court relied 
primarily on the Prize cases and Hamilton 
v. M’Claughry. Neither of however, 
are pertinent, since they hold that a formal 


these, 


declaration of war is unnecessary to con- 
stitute a “condition of war.” The court con- 
cluded that the “war” must be 
interpreted to effectuate the intention of the 
parties who used the word in its ordinary 
and accepted meaning, even though one of 
the latest decisions (the Stinson case), which 
was cited by the court as authority, ruled 
otherwise. 

The danger of the doctrine in the Wetss- 
man case, of course, is apparent, namely, 
that it would seem to give judicial authority 
to impinge on the executive and legislative 
branches of the government. In addition, 
there was apparently some confusion in the 
mind of the trial judge concerning the dif- 
between a “state of war” and a 
“condition of war.” 


“ 


word 


ference 


At this time, the writer is unaware of any 
appeal having been taken in this case. 

The insurance carrier in the Beley case 
on June 22, 1953, filed a petition for writ 
of certiorari in the United States Supreme 
Court. However, it does not appear that 
any federal question is involved which would 
enable the Supreme Court to take jurisdic- 
tion, especially since no federal or constitu- 
tional question was raised during the 
proceedings or arguments. The Supreme 
Court has not yet acted upon the petition and it 
would appear to be a foregone conclusion 
that the writ of certiorari will be denied. 


[The End] 


“When we ask what Congress ‘intended’, usually there can be no 
answer, if what we mean is what any person or group of persons 


actually had in mind. 


Flinch as we may, what we do, and must do, 


is to project ourselves, as best we can, into the position of those 
who uttered the words, and to impute to them how they would 
have dealt with the concrete occasion.”—Judge Learned Hand. 
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The Business of Insurance 


and the Profession of Medicine 


By RALPH M. FILSON, M.D. 


The author ts 
Travelers 
paper 
annual 
Life 


America 


medical director of the 
Company. This 
read before the sixty-first 


Insurance 
Was 
meeting of the Association of 
Insurance Medical Directors of 
It was published in Transac- 
tions, the proceedings of the meeting, 
and is reprinted in the JOURNAL with the 


permission of the editor of Transactions 


ec. EXISTENCE of the Association of 
Medical 


of its membership 


Lite Insurance Directors, its 


and the characte 
as measured in terms of those quality stand- 
within the 
that the 


profession of 


size, 
ards which apply medical pro 


fession spell proot business of 


insurance and the medicine 


communities of interest. They sug 
that within 
well be 
degrees of careful inspection and review in 
efforts to upon the 
tude of some of the foundations upon which 
our inter-relationships have built 
upon the justifications which they provide for 
increases in understanding and in friendly 


between representatives of a 


have 


gest also these communities 


there may areas deserving specific 


tocus attention magni 


been and 


cooperation 
great business and a noble profession 


It should not be forgotten, in thoughts of 
this character, that there exists in the medi 
cal section of the American Life Convention 
another medical body of distinction whose 
membership is drawn from the ranks of 
doctors specializing in insurance medicine 
Medical directors and the memberships of 
their departments from 205 insurance com 
panies make up the Association of Life 
Insurance Medical Directors of America. 
There are 231 


companies with medical de- 


partment membership in the American Life 


Insurance and Medicine 


Convention. A majority have memberships 
in both of that in 
combination they represent a grand total of 
283 insurance Probably the 
may 
part of 
our colleagues in private practice as well as 


these organizations so 


companies 
beth of 
erroneous 


names of these associations 


create reactions on the 
by others outside the insurance business who 
these names that the 
interests are limited to life 
could be an 


may conclude from 
ranges of our 
implication 
field of 
in which the medical profession 
within 
which 
work 
ing relationships with medical men in pri 


vate 


insurance, There 
that this line represented the only 
msurance 
functioned as an integral 


which 


part, or 


situations occurred through 


the business of insurance came into 


practice. 


We know, as others may fail to recognize, 


that today in ever increasing numbers our 


companies are active in fields of protection 


beyond those of life insurance. Historical 
records disclose ever broadening and multi 
plying situations in which the need for med- 
requiring financial 
assistance in meeting the costs of that care 


have been recognized and dealt with through 


ical care and occasions 


the medium of insurance. If life insurance 
were the only item with which we were 
concerned, my discussion of the segment of 
relationships with which | 
to deal within the title of, this paper would 
limited one. It 
presentation and brief discussion of a com- 
paratively short series of figures. I have a 
broader purpose than this, with my objec 
tive f reviewing as fully and 
as factually as possible the sources and the 
amounts of money now being distributed 


those propose 


be a would consist of the 


being one of 


each year, through channels of insurance, to 
physicians in private practice in this coun- 
try. I propose to consider payments which 
are made directly in respect of practicing 
1 


p! ervices as rendered to companies 
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by regularly or specially appointed medical 
examiners and by attending physicians whose 
patients applicants. | 
shall include in considerations 
those amounts disbursed by virtue of charges 
which are their 
services to patients who are insured individuals 


become insurance 


also these 


made by physicians for 


to these undertakings, 
it is essential that our recollections of 


As a preliminary 
his- 
torical developments be refreshed as regards 
the various lines of insurance coverage pro- 
ductive of payments to doctors in private 
The 
in this country, in significant amounts and 
general distribution, can placed 
as occurring about midway in the nineteenth 
Karlies 


practice beginnings of life insurance 


really be 
century. small scale experimenta- 
tion had been neither stable nor successful 
worthwhile public 


recognition. Between 1840 and 1850, how- 
ever, the need for formal applications for 


and was not given any 


medical selection in con 
nection therewith had been accepted 
fundamentals in their continuance have been 

and the 
function 


insurance and for 
‘I hese 
strengthened technics through 
have improved 


throughout the years which have followed.’ 


which they been 


Although some limited types of sickness 
insurance had been written and were avail- 
able concurrently with earlier undertakings 
in the life until 
1864, when insurance against accidental in 
that 
insurance began to be a real mechanism of 
Subsequently, these two lines 
related, both as 
and in 


insurance field, it was not 


juries made its appearance, sickness 


protection 


have been very closely 


regards companies providing them 
their They 
written by both life and casualty companies, 
do lend 


gards to differing concepts and methods of 


administration. have been lines 


since they themselves in these re 


operation.” 


Initially, and for a good many years, acci 
dent and sickness insurance had as its chief 
function indemnification of policyholders for 
result of 
either illness or bodily injury, with accident 


losses of earning capacity as a 


policies having provision for principal sum 
payments when losses of life or of members 
were caused by accidental injuries. 


The association with the business of in 


surance by members of the medical profes 


sion who were in private practice during 


this era was limited to their acting on behalf 


of companies in the roles of regularly ap 


* Joseph B. Maclean, Life Insurance (7th Ed.) 
(New York: McGraw-Hill, 1951) 
?G, F. Michelbacker, Casualty Insurance Prin 
ciples (24d Ed.) (New York: McGraw-Hill, 1942) 
* Work cited at footnote 2 
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This association 
Insofar as 


pointed medical examiners 
thus was not a 
monetary returns were concerned, they con- 


general one. 
payments to those who 
were examiners and who were called upon 
to make medical examinations of either ap- 
plicants for insurance or of claimants. 


sisted only of fee 


From the practical point of view of our 
aims in this discussion, it can be said that 
concepts of the and 


insurance, as these were related to losses of 


purposes methods of 


lite, changed little during the 
Broad- 


time, limb o1 
second half of the nineteenth century. 
ened and 
the contingencies of 


against 
living 
picture 


more varied protections 


modern have 
largely 

1910, 
insurance, as we 
about the 
originally on a 


into the 
turn of the 
workmen’s compensation 
know it, had its 
same time, group insurance, 


come msurance 


since the century. In 


origin.” At 
life basis and later on an accident and sick- 


Pre »bably 
part of 


ness basis, made its appearance 


because of features which were a 
workmen’s compensation, attention became 
focused beyond 


‘There 


upon insurable exposures 
those of losses of life, limb or time. 
that 


upon medical and hospital care 


was a recognition losses of money 
dependent 
represented substantial drains upon the re 
Thus, 


coverare 


sources of those who were disabled. 
1922 hospitalization 
1927 a 


reimbursement feature to cover any 


as early as 


was first written, and in medical 


and all 
costs of hospital, nursing and physicians’ 
care up to specified maximum amounts be- 
incorporated in the accident policies 
This latter date 


years ago and in the intervening 


came 
of many companies.” 


only 25 


Was 


quarter of a century, on both individual and 


group bases, there has been a continuing ex 


pansion in types of protection which have 


been made available, through insurance 


channels, against the costs of practically 
every item of medical care required in con 
disease or 


with the influences of 


Among 
enumerated hospital bed and board, nurs- 
hospital 


nection 


injury these protections may be 


ing care, miscellaneous services, 
laboratory procedures, surgical operations, and 


office, home and hospital visits by physicians. 


It is apparent that with the modern 
expansion and growth of fields within which 
which 
tient-physician relationships, there have of 


insurance functions and involve pa- 


necessity been developing ever larger areas 
where there are grounds for clearer under 
* Davis Weinert Gregg, An Analysis of Group 
Life Insurance (University of Pennsylvania 
Press, 1950) 
’ Work cited at footnote 2 
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TABLE | 


Number of Persons 
Covered Through 
Insurance Companies 


Type of Coverage 


Percentage of 
Increases Over 
Previous Year 


(000 Omitted) 


1949 
29,972 
23,353 

4,694 


Hospitalization 
Surgical Benefits 


Medical Care Benefits 


fuller between 
the insurance business and the profession 


standings and cooperation 
of medicine as represented by those physi- 
cians who are in private practice. There are 
many mutualities of between out 
The 
and will continue to 
to exercise its best efforts to meet 
public need and demand for a practical solu 
tion of the problem of providing sound 
media for prepaying through the allocation 


of regular 


interest 
business and our profession. business 


has been endeavoring 


endeavo1 


small amounts in the nature of 
insurance premiums, against those costs of 
strike an 
propor- 
The medical profession, 


medical care which, when they 


individual or family, may assume 


tions of disaster. 
citizens so 
protected, will have assurance of payments 


with increasing numbers of our 
for services which, while not always as large 


as they may think is deserved, will none- 


theless be sure 
Complaints are sometimes registered by 


doctors because of the time which is 

lengthy 
complex forms as proofs of claim for insur- 
This type of complaint 


has in too many instances been a legitimate 


con 


sumed in the completion of and 


ance Companies. 


one Its cause can be largely eliminated 


E-ffo1 ts to that 
within 


end are continuously being 


made the ranks of those in the in- 


surance business who are charged with 


claim administration. The completion of 
proofs will eventually, if it does not now, 
than the 
accounting 
part ol 


doctors, of piecemeal payments for services 


represent a no greater burden 


followup in bookkeeping and 


associated with receipts, on the 


rendered, or no payments at all 


\n indication of degrees of public response 


to the availability, at reasonable rates, of 
these more modern forms of insurance pro 
tection is to be found in figures assembled 
and presented in its annual reports during 
the last several 
mittee of the 


Table | 


years by the survey 
Health Insurance Council.’ 
(shown above) gives the numbers 


com- 


®* Survey Committee of Health Insurance Coun- 
cil, A Survey of Accident and Health Coverage 


Insurance and Medicine 


1950 over 
1951 1949 
44,650 23% 
40,039 41% 
11,471 67% 


1951 over 
1950 
20% 
24% 


46% 


1950 
37,000 
32,972 


7,849 


of persons in the United States covered 
through companies for hospital 


ization, for surgical benefits and for medical 


Insurance 


care benefits at the end of each of the three 
calendar which are shown, with the 
latest of these being 1951 
taken survey committee reports, 
an application of the 


years 
These figures are 
from with 
factor suggested. by 
the committee in correcting gross figures to 
those nets in which there have been exclusions 
on account of possible duplications of cov 
erage as between group and individual con 
tract The 
table representative of percentages of increase 


policyholders. section of the 
of coverage, year by year, applies only to 
protection expansion in these fields through 
the medium of companies and 
has been developed through straightforward 


msurance 


mathematical calculations founded upon the 
figures which precede the 


each of the divisions 


percentages in 


Apart from those opportunities for pre 
payment afforded 
panies, there do exist corresponding means 


through insurance com 
of protection as provided by other voluntary 
While it within 
this to deal in any 
detail with the results attendant upon their 
efforts, it is only fitting to observe that in 
picture of the types ot 
which 


agencies. does not come 


the scope ot discussion 


the over-all three 


coverage have been specified, these 
agencies in combination have protected an 
additional number of persons almost equal 
ing the total who their 
through actual insurance policies or certifi- 
Thus, it is obvious that in the 
past 


nomenal and consistently increasing spread 


have coverages 


cates. very 
recent there has been a rather phe 
of voluntary prepayment protection against 
the expense of medical care, whether in or 
out of hospital, or whether dependent upon 
treatment at the hands of either surgeous or 
These : 


significantly 


physicians, 
held by numbers 
of our citizens not otherwise provided for in 
these regards 


types of protection are 


now sizable 


These types of instrumentalities 


in the United States (August, 1950; September, 
1951; June, 1952). 
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TABLE II—UNITED STATES PHYSICIANS’ DATA 


Item 


Members of Medical Profession ‘ 


8 
Gross Income 


All 
Mean 
$11,058 
11,538 
12,518 


1949 
1950 
1951 


Net Income 


for protection, sold at permitting 
marketability and associated with ever- 
broadening distributions, may well represent 


prices 


the most desirable and the most practical 
method of meeting something of a challeng« 
which has been laid down by public demand 
mm this area of relationships and dealings 
between the average citizen and the average 


source of his medical care 


Alternative methods of dealing with this 
type ol problem can be developed, but it is 
for each of us who is best equipped to un- 
derstand the deeper purposes of the business 
of insurance and of the profession of medi 
cine to determine for himself whether alte 
think, 
and more equitably 


which he 
effectively 


native methods, of 


could 


may 
more 
deal with those basic needs which exist. If 
our present approach to these matters en 
countered in our 


modern-day sphere of 


public worthy and as 


relationships 1s as 
believe it to be, then it surely 
thoughtful 
handling 
business of insurance 
should 
fording these plans a reasonable and a decent 
We should be alert to the fact that 
they can be destroyed through abuses, and 
should 
and 

and to put down those types of abuse which 


sound as | 


deserves our honest, and fait 
Representatives 
and of the 


unite in al 


consideration and 
of the 
profession of medicine 
tria’ 


individual re 
ferret out 


each of us recognize 


sponsibility obligation to 


are the antithesis of fair play. 


Having reviewed something of the devel 


opment of the existing character of the 
‘Correspondence, Bureau of Medical Eco- 
nomic Research, American Medical Assoc:ation, 
July 30, 1952 
S Survey of Current 
Department of Commerce, 
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Business (United States 
Ovice of Business 


Total Number 
1951 
211,680 
(estimated) 


Number in Private Practice 
1951 
152,000 
(estimated) 


Nonsalaried 
Mean 


$19,710 


Median 
1949 $16,108 
1950 
1951 


22,298 18,169 


Nonsalaried 

Median 
$ 8,835 
9,311 
10,285 


Median 
$ 9.561 
10,518 


11,191 


Mean 
$11,744 

12,324 

13,432 


1949 
1950 
195] 


insurance situation, it follows that the next 
having to do 
with the physician population of the 


try. We should also know something con 


logical consideration is one 


coun 


cerning average gross and net incomes from 
all sources on the part of members of the 
medical and 
part of whose 


profession especially on the 


those incomes are derived 
solely from the conduct of private practices 
Figures indicative of factual 


concerning subjects 


information 


those during recent 


years are contained in Table II, above. 
With 


been 


which 
further 

upon 
the objective which I have set out can now 
The objective, it will be 
recalled, was to be concerned with but on 
link in the chain of associations between 
the insurance business and the medical 
While this link by virtue of its 
materialism 


foundations in mind 
laid in the 


information 


those 
have 
factual 


roregoing, 
bearing directly 


be superimposed 


profession 


pure may be considered by 
some as deserving classification in the realm 
of the 


from the substance of realism, and that sub 


more sordid, it is nonetheless forged 


stance provides a means of mensuration 
probably not equaied by any other in actu 
ally defining the scope of our inter-relation 
It has to do with the volume of the 


dollars annually to 


ships. 


flow of running those 
members of the medical profession who are 
engaged in private practice and which comes 
from insurance sources, either as a result of 
direct service to 


insurance companies or 


direct charges to insurance policyholders. 


Miscellaneous Publica- 


Economics, July, 1952) 
tion M68 (Bureau of Economic Research, Ameri- 


can Medical Association, July, 
* Works c:ted at footnote 8 


1952) 
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The tables in the right-hand column show 
the dollar amounts 
paid from companies engaged in the insurance 
ss in this country during the calendar 
vear 1951, within the which 
These amounts are so directly 


in reasonable divisions 


busine 
classifications 
are stated. 
related to 
and 


practicing physicians’ services 
that 
designated as having been received by mem- 
profession in private 


practice, either directly or indirectly. 


charges they may be accurately 


bers of the medical 


I conclude, on the strength of those facts 
which have been assembled and which rep 
resent in considerable part data not hitherto 
compiled, that there is established, at least 
in terms of dollars and cents, a startlingly 
substantial basis for agreement upon certain 
premises: 

(1) The 
profession of medicine are today more than 
ever before joint participants in a worthy 


business of insurance and the 


and a constructive series of causes. 


(2) These causes are intimately associated 
with the interests and welfare of ever-larget 


segments of our general population. 


(3) They involve efforts having to do 
with the provision and the administration of 
practical and equitable methods of voluntary 
prepayment of expense to cover reasonable 


costs of necessary medical care. 


(4) The methods employed in these pro 
grams are such that they not only meet 
public demands but they preserve complete 
freedom of physician selection on the part 
of the patient as well as those fundamentals 
of physician-patient relationships so essen 
tial to all that is good in the practice of 


medicine 

(5) With joint participation in plans of 
this order, there must necessarily go joint 
responsibility in the [ 


elimination of those 


abuses which can weaken and destroy. 
enter- 
privileges of service to 


(6) There exists a community of 
prise in our joint 
the public which should 
efforts toward sympathetic 
other’s 


create greater 
analysis and 
viewpoints 


understanding of each 


and problems. 


(7) Out of such an understanding there 
may be an anticipation of increasing mutual 
advantages attainable through the exercise 
of a more patient and a more friendly spirit 
of cooperation on occasions when additional 
facts are sought by either party in the 
resolution of those comparatively infrequent 
situations in which final decisions must be 

1” Special Report, Survey Committee, Health 
{nsurance Council (August 29, 1952) 

" Report cited at footnote 10. 


Insurance and Medicine 


TABLE Iil 


Payments to practicing physicians made di- 


rectly by insurance companies for examina 

tions and reports, either regular or special, and 

for statements from attending physicians.” 
Year Total Amount 


1951 $16,000,000 


TABLE IV 


Payments in respect of physicians’ charges 
to policyholders having either group or in 
dividual and 


providing surgical 


medical care benefits.” 
Year 
195] 
1951 


policies 


Amount Paid 
$160,000,000 
55,000,000 


Type of Insurance 
Group 
Individual 


TABLE V 


Payments in respect of physicians’ charges 
to policyholders having blanket reimbursement 
under personal accident policies and to those 


having infantile paralysis or polio policies.’ 


Amount Paid 
$7,000,000 


Year 
1951 
TABLE VI 
Payments in respect of physicians’ charges 
to policyholders protected under Workmen's 
Compensation and Automobile Accidental 
Injury Insurance.” 
Amount Paid 
$111,000,000 


Type of Insurance 
Workmen’s Compensation 
Automobile Accidental 

Injury 


Year 
195] 
1951 
9 000,000 
TABLE VII 
Summary of Tables III, [V, V and VI. 
Table Amount Paid 
ITI $ 16,000,000 
I\ 215,000,000 


\ 7,000,000 
Vi 120,000,000 


$358,000,000 


Total 


TABLE Viil 


Distribution of annual payments from in 


surance companies to practicing ‘physicians 


in terms of average amount per individua! 


and percentage of gross income 
No. of Practicing Total Amount 
Physicians Paid 
152,000 $358,000,000 
Average Amount 


per Individual 
$2,356 


Percentage of 

Gross Income 
13% 

12 Report cited at footnote 10 

% Report cited at footnote 10 





THE ETERNAL GRACE PERIOD 


An insurance company wrote a $1,000 
life policy in the name of one Samuel 
Johnson. Premiums were paid promptly 
then 


delinquent no 


for a few years but 
After 
tices, the company received this reply 
“Dear Sirs: Please 
can’t pay any more premiums on 
Sam. He died last May. Yours truly, 
Mrs. S. Johnson.”—Life Insurers Con 
ference News Letter 


stopped 


sending a few 


excuse us aS We 


dependent upon amplification or explanation 


of existing data 


Although 
present d 


those figures which have been 


covering direct payments going 


to practicing physicians from insurance 


sources are impressive, a discussion of the 


character which has been undertaken here 


incomplete if it did not include 
which 


remarks 


would be 
those additional observations follow 
and with which I shall terminate my 

In 1951, life 
country paid to beneficiaries of deceased 


policyholders a total of $1,709,401,000." 
They paid a total of $82,000,000 in income 

totally dis 

insurance policyholders.’ 


They paid a total of $503,161,000 on ma- 
tured life policies to the individu- 


insurance companies in this 


disability benefits to living but 


abl d lite 


insurance 
als owning those policies.’ 


They paid a total of $277,042,000 in annui- 
those this type of 
insurance investment.” 

They paid a 
surrender 


ties to having made 
$1,394,090,000 in 


dividends 


total of 


values and cash 


18 


cash 
to living policyholders. 


Additional to these amounts, 
writing accident and health insurance in 
this country paid out a total of $445,000,000 
in weekly indemnity and death 
benefits during 1951, under group and indi- 


vidual policies in these types of coverage.” 


companies 


accidental 


These payments combined 
distribution, within the year 1951, of a grand 
total of $4,410,694,000, much of which was 


paid either 


represent a 


during periods of disability or 
at the time of death following illnesses or 
While there are no practical means 
which 


injuries 
accurate 
those 
physicians’ 


there can be any 
determination of the 
used in 


through 
percentages ol 
moneys payment tor 


services, it is, | contend, a reasonable con 
“ Life Insurance Fact Book (Institute of Life 
Insurance, 1952) 
*% Report cited at footnote 10, 
’ Work cited at footnote 14 
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that 
sums was so employed 


these vas 
Mention is 
of this aspect of the business of 
only for the 


clusion some proportion of 
made 
Insurance 
that 


the figures and the percentages specified in 


purpose of establishing 
the tables which have been given and which 
apply to amounts known to have gone to 
represent the 
There are undoubtedly sub- 
additions, 


practicing physicians do not 
whole 


stantial 


story. 


originating from insur 
ance payments, going to the same recipients 
by way of less direct and less easily defined 


routes. 


Since we, as medical directors, are a part 
ot the while at the 
same time being members of the 
well 


position of leadership in guiding both groups 


business of insurance 


protession 
signal 


of medicine, we may occupy a 


We have an opportunity to know the struc 
own products and the reasons 
We can employ 


our specialized knowledge in pleas for the 


ture of our 
why they exist as they do 


areas in our pro 
better 
those pro 


strengthening of weaker 
the development of 
which to 


also have it 


grams and for 


means by administer 


grams. W«< 
to explain to our colleagues in clinical medi 
defend where 
objectives and the mechanics of thos« 


within our powe1 


cine, and to necessary, the 
pro 
grams which we have helped to build. Fre 
better 


real key to improved 


quently, explanation leading to 
understanding is the 


relationships, both professional and public 


There are, I believe, some conclusions i 
the fields of which we 


to which we, 


have be NM spe aking 


as doctors, whether active in 


all sub 


associated interests which 


insurance or clinical medicin 
scribe We 
ought to 
mutual 


with our common objectives of ever better 


may 
have 
greater 


promote even degrees of 


respect, particularly in connection 
medical care to ever 
citizens We 
that we can 


and more available 


increasing numbers of our 


should 


closely and understandingly in teaming up 


recognize work more 


toward further progresses in joint contribu 
We are 


promoting the acquisition, through voluntary 


tions to this end. all concerned in 
channels of easy thrift, of means and meth 
ods which will permit ready, reasonable and 
prompt payments tor medical Care services 


which become necessary. 

Yes, it bears repeating—the business ot 
and the 
bonds of 


insurance profession of medicine 
have 
respective fields of service to mankind. 


[The End] 


strong afhliation in thei 


Work cited at footnote 14. 
'S Work cited at footnote 14 
*” Report cited at footnote 10. 
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Observations of a Medical Referee 


By JOHN W. WEAR, M.D. 


|* 1936, Dr. Cragin wrote to me about his 
I in placing 
the West Coast who would have charge of 
the appointment, discontinuance and super 
Aetna Life 
Insurance Company in the western territory 
would act 


difference in 


yurpose a medical referee on 


vision of all examiners for the 


In addition, he as arbiter where 


there was a medical opinion 


and would adjust all complaints regarding 
medical service to the agencies. 


Since I had been medical director in 


of all phases of underwriting for a 
small midwestern company for 12 years, the 


outlined by him was 


charge 
nature of the work 


quite familiar. He accompanied me west 


and formally introduced me to the personnel 


of the agencies which would be under my 

There were 15 agencies from 
Panhandle and Colorado to the 
West Coast. When he departed for Hart 
ford he “See that we have good ex- 
aminers and that the agencies g 


You are on your own.” 


Supervision 
the Texas 


said 
et the neces- 


Sary 


service, 


My first objective was to get acquainted 


with the territory, the men who were writ 


ing the business and the doctors who were 
This entailed exten 


162,000 


examining the cases 


sive traveling. I drove miles the 
addition, used the 
Wherever we had 


until 
visited 


first six years and, in 
train, bus and airplane 
was not satisfied 
met. I 
the examiners in the small towns adjacent 
to the 


located 


a resident agent, | 


every examiner was also 


cities where our general agents are 
During these visits, I reminded the 
doctors that all of us were primarily e1 

gaged in a great humanitarian work in help 
ing to protect, with adequate life insurance, 
Where there 


is ample insurance, doctor and hospital bills, 


as many homes as possible 
as well as funeral costs, are promptly paid; 
that 


children can live as the 


and mortgages can be cancelled so 
the widow and 


husband and father desired 


I also discussed our underwriting meth- 
ods and problems, and went over the ques 


Medical Referee 


Dr. Wear is western medical referee, 
Aetna Life Insurance Company. He 
read this paper at the sixty-first annual 


of Life In- 


mt « lmerte a 


meeting of the Association 
surance Medical Directors 
It was 
proceedings of the meeting, 
printed in the JOURNAL with the permis 
ston of the edttor 


published in Transactions, the 
and ts re- 


of Transactions 


blank 


per cent of the doctors showed an interest 


tions on our medical Seventy-five 


and remarked that it was the first time any 


one from the medical department of any 


company had ever called upon them. Twenty 
five per cent appeared indifferent, had s« 


rious impairments—for example, 


were exhibiting 


physical 


they were deaf or senile or 
retrogression 


As these men 


or had slovenly kept offices 
were unfitted for our work, 


they were replaced 


I always invited suggestions, if none was 


volunteered, for improving our relations 


However, in most instances the examiners 
did not need an invitation but asked many 
You will be interested 


most 


pertinent questions 


in the questions and observations I 


frequently encountered 
1. Why its the 
rush to get his applicant 


2. Why 


my office 


agent always in such a 


examined ? 


his applicant to 
hours 


he bring 


does 


and 


during my _ busiest 


expect to get him examined right away 


3. I have noticed that when I get a couple 
of rejections, the agents take their appli- 


cants elsewhere 


4. Why 


at a place of 


do agents make an appointment 


business where there is no 


privacy? 


Their questions were easily answered, and 
I feel sure they have a better understanding 
of the salesman’s problems. These questions 


were also discussed with the general agents 
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for, obviously, the agents involved needed 
instruction. They had acquired faulty habits 
which the general agents should have cor- 
rected; but they could not them 
unless they knew about the complaints. It 
has been my practice to ask the examiners 
to report unfavorable experiences to the 
general agents or to write to me. On many 
occasions general agents have asked me to 
address their agents; this gave me an op- 
portunity to talk about underwriting, get- 
ting the applicant examined, delivering policies 


correct 


issued in a special class, and how to get 
and keep the examiner’s cooperation. 

Life insurance is sold by informed, ag 
gressive salesmen who sincerely believe they 


are engaged in an essential business, which, 
of course, is true. The examination is recog- 
nized as necessary but is considered by both 
the salesman and the applicant as a nuisance 


in the consummation of a business trans- 


action. Hence, the doctor is accepted more 
on a business basis than on a professional 
one. 
happy in our work 
of humor. 


The sensitive physician will not be 
He needs a good sense 


The examiner devotes the majority of his 
time to his patients and expects the same 
relationship with the applicant that exists 
with patients. He does not understand why 
there is a lack of cooperation in revealing a 
history, or why resentment is often shown 
when a physicial impairment is found on 
examination. 


One can often make progress by learning 
what to do when what he has always done 
no longer works. In getting a history, some 
applicants give a negative answer almost 
before the question is asked. We have sug- 
gested to the examiner that he complete 
the examination, fold the papers, place them 
in an envelope, put it in a desk drawer out 
of sight, then lean back in his chair and 
wait while the applicant is dressing, making 
some off-hand remark, such as: “Strange 
that one of your age has never had an ill- 
consulted a doctor.” You will be 
surprised how often the applicant will 
reply: “Well, since the examination is over, 
I did see Dr. Jones for 
trouble” and then proceed to give a history 
which was not admitted previously. 


ness or 


some stomach 


The applicant and agent almost invariably 
ask the examiner whether he thinks the 
applicant will pass. We have requested him 
to answer that he does not know what the 
company will do, for it has its own methods 
of classifying applicants for insurance and 
there are reasons other than medical ones 
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that lead to declination. This takes him out 
of the picture and he will not be bothered 
by either the applicant or agent returning 
to inquire why the applicant was declined 
or offered a policy in a special class. 


Among other remarks made to me by 
examiners were the following which directly 
involve the medical departments: 


1. The information which I give com- 
panies should be kept confidential. I have 
incurred the ill will of former patients be- 
cause the information which I gave to the 
company was reported back to them by 
the agent. 


2. Why doesn’t a medical director cor- 
respond with me about an examination in- 
stead of allowing clerks and lay people to 


do so? 


3. The tone of the letter about differ- 
ences in the history or physical examination 
is not always free from an inference of care- 
lessness, which is not justified. I can record 
only the history which is revealed to me, 
and physical findings are not always static. 


4. I do not object to rechecking a history 
or any phase of the examination but it would 
be helpful, and the company would benefit, if 
the company took me more into its confi- 


dence. I do not like vague innuendoes. 


5. I like to feel that I am a representa- 
tive of the company, but the manner of my 
appointment is not always conducive to 
this relationship. My only direct 
or indirect, is the agent or some clerk. 


contact, 


6. Why doesn’t the medical department 
give us some of the statistical data which 
it uses in classifying applicants? It would 
add to the interest of our work 


It is impossible for me to understand why 
the examiner’s confidential information should 
be revealed. This is rightly resented by the 
been the direct 
and retusals to 


cause for 
make 
examinations for life insurance companies 


doctor and has 


many resignations 


The medical director does not have time 
to personally answer all the correspondence 
which comes to his departnent. 
no reason why a well-trained layman can- 
not relieve him of routine matters. How- 
ever, he should train his assistants to phrase 
letters which will not arouse resentment. | 


There is 


do not feel there is any place for sarcasm in 
business or professional correspondence. It 
only arouses antagonism. We know that 
pathologic changes are often kaleidoscopic, 
and we should give the examiner the bene- 
fit of any doubt until we are convinced he 
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is either careless or incompetent. Then he 


should be discontinued. 


I can see no reason why the examiner 
should not be told why a recheck its re 
quested. This could be done without reveal- 
ing the of our information. If the 
examiner knows that in a previous examina- 
tion an impairment was reported, he will 
not only be more interested in his recheck 
but alert for any possible complications. 


source 


The question of fees is not now a com- 
plaint, since most companies pay $7.50 for 
How- 
ever, prior to the increase it was a serious 
problem 


a regular life insurance examination 


Many of our very best examiners 
were on the verge of quitting, and we were 
unable to get replacements who possessed 


the qualifications that we wanted 


Purposes in Visiting Examiner 


My purposes in visiting an examiner or in 
considering a doctor for an appointment 
are to see his office equipment, to learn 
something of his personality, to see if he is 
interested in our work and whether he is too 
busy to give us the essential service, to find 
out if he will appointments 
(an applicant will not sit in a crowded re 
ception room waiting for his and to 
examination blank, answering 
questions relating to it. These visits 
enable me to explain group statistical selec 
tion as well as to discuss the difficulty which 
an agent frequently has in getting an appli 
into the 


Most from 
physicians who want to be placed on their 


make definite 
turn ) 
ZO over our 


any 


cant doctor’s office 


companies receive requests 
‘These come, in most instances, from 


who are 


panels 
relocating or from 
men who are just getting started 
they 
and we preter 


lished 


We encounter 
sell high 
bility 
unfavorable 


doctors young 
Too often 
getting established, 


who are 


lose interest after 


men already estab 


and who show an interest. 


many instances of having 
desira 
relate 


overzealous 


class physicians on the 
of becoming examiners. They 
with 


irritating 


experiences 


salesmen or mention letters from 


home offices. They complain of too much 
and ask 
significance cannot be deleted 
feeling many physicians that 


the medical departments of companies are 


clerical work why questions of 
minor 
is a among 
out of touch with the problems of private 
practice and the advances in clinical medi- 
cine, and that our statistical data does not 
take into consideration the spectacular ad- 


vances in therapy. 


Medical Referee 


J here 


In most instances I have been successful 
in satisfactorily 
and complaints of these men. 
seemed my explanations. 
We get medical work and 
cooperation, but our efforts must be broad- 
ened to include the general agents or man- 


answering the objections 
They usually 
pleased to hear 


can high-class 


agers and the salesmen. These experiences 
cause me to wonder if the medical depart- 
ments of many companies are not negligent 
in their public relations, or fail to pursue 
the make changes 
or additions to thei 
profit by asking 
should ask and 
acting, 


reasons tor requests to 
staff 


listening. 


One can always 
Then 
more 


and 
listen 


one 


some before 


It is not easy to build and keep a staff of 
well-trained examiners 
and willing to the which we 
must have. We prefer internists with Ameri- 
Board qualifications when we can get 


who are interested 


give service 
can 


them. In addition, we have young men who 
are getting established and who are willing 
They 
excellent 
new We have 
with them that if they 


expect to build and keep a satisfactory in 


to make evening home appointments 


are encouraged to do this as an 


means of making contacts 


an understanding 


come from life insurance eXaminations, ap 
pointments must be kept. It is our policy to 
have as few examiners as possible in a loca 
ity. We have found that there is nothing to 
equal the receipt of a sizable check regularly 
to acquaint the examiner with our standard 
and to the rendering of good service to the 
salesman. A 


do« tor’s 


cannot be 
maintained by an occasional examination 


interest 


When an examiner 
the 


contacts 


is needed in a certain 
and make 
that we have previously 
established, obtaining the names of two o1 
three young 
ward to 


make 


city, we visit city mquiry 


among 
for 


doctors who are looking 


careers as internists After we 
a social call upon each, we select one 
with who 


an interest and agrees to give service 


a pleasing personality expresses 
Then 
he is invited to have lunch with the general 
We found 

Everyone is relaxed. 
The general agent feels free to tell the doc 


agent and myself. have these 


luncheons invaluable 


tor about his problems of recruiting and 
training salesmen, to explain the difficulties 
of the to ask the 
forbearance if the new agent makes an un- 


new agent and doctor’s 
«usual request for an appointment or fails to 
keep one. I request the doctor to notify the 
agent if this fre- 


quently or to write to me, and suggest that 


general happens too 


the general agent have the new examiner 
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present at the next agency meeting so he 


can meet the agents 


This program requires the assistance of 
the general for if he is satisfied he 
will take care of the agent’s complaints and 
feel well enough acquainted with the newly 
appointed examiner to discuss any irritating 
appoint- 
problem 
the 
eral agent’s and the salesman’s viewpoint, 
as well as from that of the medical depart 
ment and the company. The general agent 
will agree that in 90 per cent of the cases, a 


agent, 


grievances. Getting satisfactory 


ments for examinations is a sales 


and a very important one from gen- 


well-trained salesman can designate the time 
examination. It 


the imexperienced o1 


and place of the is usually 
poorly trained sales 
man who has difficulty with appointments. 
Many successful salesmen tell me fixing the 
time and place of the examination is not a 
problem. The salesman’s attitude is largely 
a reflection of the general agent’s o1 
Oiten the agent 


to talk on the subject at a regular agency 


man 


ager’s general asks me 


meeting or discuss the question with an 


agent who is having difficulty. 
Selling 
denced by the 


life insurance is not easy, as 
the 
Consequently, we 
the 


fanciful griev 


evi- 


large turnover in sales 
force of all companies 
helpful as 


agent’s mind of any real or 


are as possible in freeing 
getting medical 
service and in freely discussing the neces- 


sity of sound underwriting I have 


ances, in assisting him in 


practices. 


frequently gone with salesmen to explain 


to applicants the reason for the issuance of 
their policies in a special class. It 
me a real thrill when I am successful. 


Rives 


One of our salesmen approached me with 
the following tale: “Dr. Wear, I 
applicant for $5,000 Retirement Income and 


took an 


He said he would take 
were 


had him examined. 


the policy if it issued standard. H« 
had been issued standard by one company, 
rated by another and declined by still an- 
the year. I should have 
a letter of to the Home Office 
before having him examined. I'll be charged 
for the don't the 
policy. It was issued Class D. He is on his 


Will you take him on?” 


What if 
He replied it was no better than 
He knew he couldn’t delivers 
the policy. Just at this time the man ap- 
peared. The agent introduced me with the 
remark that | 
for the issuance of his policy in a special 


other within past 


sent mquiry 


examination if I deliver 


way up here. 


I told him I wasn’t a salesman. 


I failed? 
he could do 


would explain the reasons 
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Then he 


left us alone. 


I said: “Mr. Stone, Mr. 
exercised because your policy was issued 


class. made a hasty retreat and 


Jones is quite 


Class D, which requires an increase of $39.95 
in the annual deposit. 
he tells me you are, because you have been 
issued at the regular rate and at an in- 
creased rate, and declined by different com- 
within the past You 
examined by one of our most experienced 
doctors and he found a heart murmur which 
he has classified as a defective valve. 


He is confused, as 


panies year. were 


These 
impairments are often confusing to doctors, 
I know that I 
not always classified them accurately. 
murmur faint at times 
extraneous 


have 
The 


and 


have missed them and 
may be 
there 
Then, too, the defect does not always re- 


very 


missed if are any noises 


It may progress from a leak 
to an obstruction, in which event many com 


main constant. 


panies would reject you and others issue in 
a much You not going 
get worse. We have 
rate. Mr 


He has your policy.” 


higher class. 
You may 
issued at an equitable and fair 


Jones is in his office. 


are 
to improve. 


Later, the salesman told me that the man 
sat down and without a word wrote out a 
check for the full annual premium. 


which 
than 
Applicants declined or offered a contract in a 
special class are insistently demanding to 
know the When the 
has been obtained from the personal physi 
though we have the applicant’s 
consent, the problem must be handled with 
diplomacy. If we refuse to 


is a situation seems to 


more prevalent 


There me 


now ten years ago. 


reasons. information 


clan, even 
give any in 
formation, it causes antagonism and refusal 

If the appli 
feeling of re 


to accept any contract issued. 
is told, he often 
sentment toward his doctor. We were at a 
to know how to satisfy the applicant 
and make him feel happy with his policy 
until we hit upon the following procedure 


cant has a 


k SS 


“Mr. Jones, our action is due to your 
which you authorized Dr 
Dr. Smith, in his excel 
your 


however, 


medical history 
Smith to 
lent report, 
condition is 


give us 
Says present 
life insurance 
companies are not interested only in your 
present condition but, equally important, in 
your past life 
expectancy is both We 
insure a thousand persons 
with a history like yours, the loss ratio will 
than normal. 


phy sical 


good: 


history, for we know your 


based on factors 
also know if we 
be greater Consequently, if 
and be able to 
pay our claims promptly, we must charge 
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according to the expected loss ratio, just as 
a fire insurance company must base its rate 
upon the type of construction and available 
fire protection.” 

This 
applicant, 


explanation seems to satisfy the 
kindly toward 


helps us to deliver the 


makes him feel 


his doctor and 


contract. 


The examiner is our front line of defense 
in weeding out the uninsurable as well as 
which makes 
it possible to properly classify risks when 
applicants are not eligible at the 
rate. He should be contacted at frequent 
intervals. We visit the examiners who are 
making most of our examinations from one 
We have often been 
their homes. It is an ideal 
to discuss our problems. The general agents 
have told me of the improved relationship 
after such a visit. 


in giving us the information 


regular 


to three times a year. 


guests in time 


When a complaint is received about an 
examiner, we invite the general agent or 
the complaining agent to accompany us to 
the doctor’s office for 
trouble. 


a discussion of the 
Sometimes the matter is dropped 
Oc- 
invite the doctor to discuss 
the difficulty at lunch with the general agent 
and myself. At times we visit the doctor in 
his office with the agent or 
to discuss the grievances. 


as not being of sufficient importance. 
casionally we 


general agent 
In most instances, 
the situation is due to some misunderstand- 
ing, to unavoidable incidents or to the in- 
difference of the secretary. It is 
remarkable how what appears to be a major 
issue after a little diplomatic 


office 


disappears 
conversation. 


I have a feeling that the medical depart- 
ment’s duties do not end with underwriting 
the risk and selecting and supervising ex- 
aminers. The members of the department 
can be helpful in training salesmen how to 
get and keep the examiner’s cooperation and 
can use some of their training in psychology 
to instruct the salesmen how to make ap 
plicants happy with their policies issued in a 


special class. 


Possibly you have noticed that I do not 
use such rated. 
There is no such contract as substandard, 
and all policies are rated according to the 
mortality of the group. We do not issue at 
the same rate at the age of 50 


terms as substandard ot1 


and the 


same 
defect 


Nor do we issue at the 
to an applicant with a heart 
and one without. In the first instance, age 
is the impairment; in the second, heart. 


age of 25. 


cost 


Each has been issued standard according to 
the mortality of his group. 


If we can*get the sales department to 
delete such terms as “rated” and “sub- 
standard,” it will help the salesman to 
deliver the contract and satisfy the appli- 
cant that he has 
consideration as all others in his class. 


been accorded the same 


Summary 


1. Visit the examiner in his office at fre- 
quent intervals. A short visit will indicate 
whether he is 
careless. 


indifferent, incompetent of 


2. Arrange to have the new examiner at 
lunch with the 


and you. 


general agent or manager 


examiners and 
service requires the cooperation of the medi- 


3. Getting satisfactory 


cal department, general agent or 
and the agent. 


Manager 


4. Do not allow complaints to accumulate, 
for trivial grievances become 
allowed to remain unsettled. 


serious 1 


overlook the doctor’s 


She is often the cause for delay 


5. Do not 
secretary. 
in answering correspondence and in making 
appointments difficult. We always have a 
visit with her and explain the importance 
of our work. 


othce 


6. Statistics must be used in our work; 
but in concentrating on statistics, one may 
forget that he is dealing with people 


7. Standardization is desirable up to a 
certain point, but it should not be dominant 
for then progress ceases. 


8. Let us discontinue using the terms 
“rated up” and “substandard,” and convince 
the sales department it would be to its ad- 


vantage to do likewise. 


9. Finally, as the science of medicine ad 
vances, let us be ever alert to make progress 
in classifying applicants by subdividing some 
of our groups, as well as adding new groups, 
so that fewer and fewer applicants shall be 
denied the blessings of the protection which 


[The End] 


only life insurance can give 


Ignorance of the law excuses no man; not that all men know the 
law, but because ’tis an excuse every man will plead, and no 
man can tell how to refute him.—John Selden, Table Talk, “Law.” 
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eee nny plan, no matter how 
meritorious, under which one party 
undertakes to compensate another for loss 
touches upon the business of insurance and 
such a plan must operate under the insur- 
ance statutes of a state.—Thie 
Commissioner ruling on. the 


Insurance 
asked for a 
following 


Does a plan which has for its purpose 
the furnishing to card-holding members of 
sick and accident and hospitalization bene 
fits by a corporate medical association 
a hospital in this state, 


the business of insurance ? 


The 
promoters, of certain medical, surgical and 
hospital benefits, for a and 
benefits to be furnished by the 
association; and for the 
lected weekly by the and for 
the persons purchasing such benefits to be 


operating constitute 


plan provides for the sale, by the 
consideration, 
for such 
money to be col 
promoters; 


issued a card 


Che card issued to a purchaser is desig 
nated “Membership Card.” In connection 
with the plan there is issued a folder setting 
forth benefits provided for hospitalization, 
sickness and child 
detailed “Schedule of 
respective amounts of 
each listed. Also on the 
forth With 


men, 18 to 75, 60 cents weekly; 


accidents, 
birth, 


operations, 
including a 
Operations,” with 
benefits for type 


folder is set “Rates Surgery”; 
women, 18 
to 75, 


60 cents weekly; children up to 18, 
30 cents weekly 


No matter how meritorious this 


is, if it constitutes the business of insurance 


plan 


it must yield to the statutory requirements 
regulating such business. 


A cle at 


insurance 


definition of what constitutes an 
hence the business of 
insurance, is quoted from State v, DeWitt C 
Jones Company, 147 So. 230 (Fla.), wherein 


the court referred to the fact that 


490 


contract, 


Jouvier’s 


“e 


My 


Law Dictionary defines an insurance con 


tract to be one “whereby. tor an agreed 


premium, one party undertakes to compen 


sate another for loss on a specified subject 


by specified perils.” ‘That case is very much 


It was held therein that a funeral 


calling for annual dues and 


In point 
service contract, 
assessments, was a “sick and funeral insur 
contract” within the 
latory statutes. In the 


differentiated 


ance meaning oO! regu- 
Court 
therein 


chart 


case the 


between the business 


found and certain philanthropic and 
table associations, such as employees’ relief 


departments of organizations. 


insurer issuing a sick 
collects the premium 
and, as required by the contract provisions, 


Conventionally an 
and accident policy 
pays the benefits when they become due. 
Here, the part of the “premium” to pay the 
benefits is paid directly to the association 


We cannot see that this difference is material 


The above plan for the furnishing of hos- 
and benefits 
business of and 
statutory 


pitalization, medicai surgical 
constitutes the 
should be 
provisions relating to the business of acci 
dent and sickness insurance are complied 
with fully.—Opinion of the Florida Attorney 


General, No. 053-107, May 18, 1953. 


insurance, 


terminated unless the 


Leeaergy puba) Sumter stttodyad to the Mul- 
tiple Line Amendment in 1949 the regu- 
lation of insurance companies limited these 
companies to the writing of insurance in 


particular fields. Since the enactment of 
this amendatory legislation the underwrit- 
ing classification of insurance companies 
has, to a great extent, been done away with, 
but a company which extends its writing 
into multiple fields must comply with all 
the legal requirements imposed upon that 
particular field of insurance.—The Insut 
ance Commissioner submitted the following 
questions to the Attorney General: 
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“1. What unearned premium reserves shall 
be maintained by 


“(1) domestic mutual fire, marine and fire 


and marine insurance companies upon 


“(a) 


“(b) casualty business? 


fire and marine business? 


“(2) domestic mutual 


upon 


casualty insurance 


companies 


“(a) fire and marine business? 
“(b) casualty business? 


“2. What rate filings must be made with 


and approved by the 
sioner by 


Insurance Commis- 
mutual fire and ma- 
rine and domestic mutual casualty insurance 
companies upon 


domestic 


(a) fire and marine business, including 


motor vehicle fire theft and collision insur- 
ance 


“(b) casualty business? 


“3. What policy forms must be filed with 
and approved by the 
sioner by 


Insurance Commis- 
domestic mutual fire and marine 
domestic mutual casualty 


and insurance 


companies upon 


Ce? 


“(b) casualty business? 


fire and marine business? 


“4. Must domestic mutual fire and marine 
and mutual casualty 
companies license their agents upon 


domestic insurance 


fire and marine business? 


~ (a) 


“(b) casualty business’? 


The following is a digest of the opinion 
in which the Attorney 
the specific questions 


General replied to 


“1. Domestic mutual fire insurance com 
panies writing casualty insurance by virtue 
of subdivision (f) of Section 202 of the In- 
May 17, 1921, 
April 20, 1949, 
620, 40 P. S. Section 382, the Multiple 
Amendment, maintain the un 
earned premium reserves required by Se¢ 
tion 807 of the Insurance Company 
supra, 40 P. S. Section 917, in 
with all of their casualty 
connection with the fire and marine insur 
ance policies which they write which poli 
cies set forth a limited or unlimited liability 


Law of 
as amended by the Act of 
P> ds 


Line 


surance Company 


must 


Law, 
connection 
business, but in 


to assessment, they do not have to maintain 
such reserves. 


mutual casualty 
panies which write fire and marine insurance 
by virtue of the Multiple Line Amend- 
ment must maintain the unearned premium 
Section 807 on both 


their casualty and fire and marine business 


“Domestic insurance com- 


reserves required by 


and they are not entitled to the specific ex 


Attorneys General 


emption given to domestic mutual fire in- 
though their fire 
and marine insurance policies set forth a 
limited or unlimited liability to assessment 


Surance companies even 


“2. Domestic mutual fire insurance com- 
panies writing casualty insurance by virtue 
of the Multiple Line Amendment must file 
rates for approval by the Insurance Com 
missioner under the Casualty and Surety 
Rate Regulatory Act of June 11, 1947, P. L. 
538, 40 P. S. Section 1181, in 
with all their casualty business which comes 
within the scope of said act as set forth in 
Section 2 thereof fire, theft and 
collision vehicles, but 
due to the specific exemption granted to 
them in Section 2 of The Fire Marine and 
Inland Marine Rate Regulatory Act of June 
11, 1947, P. L. 551, 40 P. S. Section 1222, 
they need not file rates in connection with 
their fire and marine business, except motor 
vehicle 


connection 


including 


coverage on motor 


surance. 


“Domestic mutual casualty insurance com 
panies must file rates for approval by the 
Insurance Commissioner under both the 
Casualty and Fire and Marine Rate Regu- 
latory Acts when they write fire and ma 
addition to casualty 


virtue of the Multiple Line 


rine insurance in 
insurance by 


Amendment. 


granted to do- 
mestic mutual fire insurance companies in 
Section 354 of the Insurance Company Law, 


3. Since the exemption 


supra, was amended and restated subsequent 
to the effective date of the Multiple Line 
Amendment 
for approval of the Insurance Commissioner 
any of their policy either 
fire and marine or casualty insurance 


such companies need not file 


forms covering 


“Domestic mutual casualty insurance compa- 
nies which write fire and marine insurance 
by virtue of the Multiple Line Amendment 
must file for approval both their fire and 
marine and casualty insurance policy forms 


“4. Since the Multiple Line Amendment 
expressly 
tual fire which 


advantage of its provisions shall not be re 


provides that any domestic mu 


insurance company takes 


quired.to license any of is agents, agents 


of such a company need not be licensed 


whether they solicit fire and marine or cas 


ualty business. 


Agents of a domestic mutual casualty 


insurance company which company writes 


fire and marine insurance by virtue of the 
Multiple Line Amendment must be licensed 
to solicit either casualty or fire and marine 
business.”—Opinion of the Pennsylvania At- 


torney General, No. 638, June 22, 1953 
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Georgia Revises Assigned Risk Plan ‘uses to accept the policy, return the deposit 
A, after making a deduction for the short rate 
he Georgia Insurance Commissioner has — earned premium for the period of coverage 

announced the adoption of five amendments 

to the Georgia Automobile Assigned Risk 


Plan. These amendments were proposed by 


or $5 per car, whichever is greater. 


‘The amendment to Section 14 retains its 
original wording in subdivisions (B), ‘First 
and Second Renewal Policies” and (C), 
“Third Renewal.” Subdivision (A), “Origi 


nal Polic y” has been changed to provide an 


representatives of the insurance industry 
writing automobile liability insurance in 
Georgia. The sections of the plan which 


are affected by these amendments include 
earlier issuance of the policy or binder and 


Section 3, “Non-Residents”: Section 11, ' 
12 other procedure consistent with the deposits 


“Application for Assignment”; Section 
Pi required by Section 11 


“Designation of Carrier’; Section 13, “Three 
Year Assignment Period’; and Section 14, These amendments are effective July 1, 1953 
“Carrier's Notice to Applicant.” 


Probably the most important change is New York and Pennsylvania 
that made in Section 3 which now allows Adopt NAIC Changes 


nonresidents who are members of the mili 
tary. forces of the United States to apply The Insurance Commissioners of New 


to the plan tor insurance on automobiles York and Pennsylvania, after appropriate 
which need not be registered in Georgia. hearings, have announced the adoption of 
This right may be exercised by military the changes in expense allocation rules pre 
nonresidents only while they are stationed viously adopted by the National Association 
in Georgia and are otherwise eligible for of Insurance Commissioners at its recent 
insurance under the plan meeting in San Francisco. The amendments 
to Regulation No. 30, Uniform Accounting 


Also to be considered in connection with : 
4 ; Regulation, in New York and to the Regu 
the change in Section 3 is the addition to ‘ ; ' ; 
lation Relative to Uniform Classifications of 
Section 13 which provides that nonresident ; 
Expenses in Pennsylvania are to be effective 
military personnel shall not be eligible for we a 
January 1, 1954. They are applicable to all 
renewal of insurance obtained through the 

fire, marine, casualty and surety companies 


in both states. The full text of the amend 
ments follows 


plan after the anniversary date of the policy 
if they are transferred out of the state 


The amendment to Section 11 eliminates 


. Delete Section 1 of Part 1V and substi 
the $5 investigation fee and requires in 


tute therefor 
stead a monetary deposit according to the , — 


class of the vehicle to be insured ‘These The lines of business for allocation of 

deposits range from $15 per car for private expenses shall be the following 

passenger! vehicles and school buses to $150 Fire and Allied Lines: 

per car for buses and long-haul truckmen Tire 

subject to federal or state regulation. Peete’ Creasene 
Section 12 has been amended to conform Other 

with Section 11. It also provides that the Inland Marine 

designated carrier shall, if the applicant re- Ocean Marine 
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Automobile Physical Damage and Theft: 
Fire, Theft and Comprehensive 
Collision 

Automobile Liability: 

Bodily Injury (including medical pay- 
ments coverage) 
Property Damage 

Workmen’s Compensation 

Liability Other Automobile: 
Bodily Injury 
Property Damage 

Fidelity 


Surety 


than 


Glass 

Burglary and Theft 

Boiler and Machinery 
Accident and Health 


Delete the word, “primary,” wherever it 


appears in Section 2 of Part IV. 


Delete all of Section 3 of Part IV. 


Make 
and cross references elsewhere 
lation. 


appropriate changes in references 


in the regu 


Bail *‘Premium”’ 
Clarified by California 


Because of the decision of the California 
Supreme City of Los An- 
geles, 40 A. C. 786, that the full amount paid 
by the premium for the 
undertaking of bail, the Insurance Commis 


Bulletin No. 137 ‘The 


Court in Groves 7 
principal is the 


sioner has issued 


bulletin notes while this decision is contrary 


to the contention of the surety insurers, it 
is consistent with the position taken by the 
Attor 
Board of 


The surety insurers’ position 


California Insurance Department, the 
ney General’s Office and the State 
I. qualization. 
has been that in undertakings of bail only 
the portion of the full payment which even 
tually reaches the surety company itself, as 
distinguished general 


from its agents and 


agents, is the premium. 
Surety 


will be 


they 
the insurance depart 


companies are warned that 
expected by 
ment to report as premium on their annual 
statements, and on all other documents 
filed with the department which call for a 
the full amount 


paid for all undertakings of bail 


report of premium volume, 


The bulletin concluded with the follow- 


ing announcement 


“It is the 


based on the above case, 


position of the Department, 
that the artificial 
premium and _ service 


made by bail 


distinction between 


charges. heretofore agents 


State Department Rulings 


must be eliminated. If special services are 
involved, this may be taken into 
consideration in formulating the rate. This 
does not preclude the bail agent from se- 


factor 


curing reimbursement, over and above the 
premium, exactly equivalent to necessary 
out-of-pocket expenses in connection with 
the individual bail transaction, such as no- 
tary fees, recording fees, lawfully charged 
guard fees where the service of third party 
guards are procured, necessary long dis 
tance telephone expenses, ete. ‘The mannet 
in Which such charges must be presented to 
person arranging for bail 
covered in Section 2094 of Title 

Administrative Code 
dealt with in a forth 


coming revision of the rules and regulations 


the principal o1 
is already 
10 of. the 
and will be 


California 
further 


governing bail bond transactions set forth in 
Article 2 of Subchapter 1 of Chapter 5 of 
such Title 
ported as premium if all of the 


Such charges need not be re- 
following 
circumstances exist 

“(1) They 
an individual case and not charges common 


must be special charges for 


to bail transactions generally; 


“(2) They exact amount 
of out-of-pocket expenses; and 

(3) They 
in the written statement of charges delivered 
to the 
bail.” 


must be in the 


must be specifically described 


principal or person arranging for 


California Rescinds Position on 
Credit for Reinsurance with Lloyd's 
The California Insurance Department is 


Bulletins 128 and 128-A dealing with 
credit in financial statements of ceding in- 


Suc d 


surers because of reinsurance ceded to Lloyd's, 
result of recommendation 
made by the NAIC at its meetings held 
1951, and 1952 At its 
latest meetings held this June, the NAIC 
again deferred the effective date of its rec 


London, as a 


December, June, 


ommendation in this respect 


In Bulletin 128-B, this announcement is 
made by the department: “Bulletins 128 and 
128 \ are, 


the Departmental 


revoked and 
stated therein 
rescinded until further notice, if any. Credit 


therefore, hereby 
position 
in accounting and financial statements of 
ceded to 
London, shall be 
with the 
Insurance Code 
without regard to Bulletins 128 and 128-A 
and to the same extent as obtained prior 
to the issuance of said bulletins.” 


ceding insurers for reinsurance 
Underwriters at Lloyd's, 
accordance 


determined in provi 


sions of Section 922.5 of the 
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Private Action Halting State Actions 
Publication No. 


Economic Se 


Disability Insurance 1952 
97 Research Council for 
curity, 111 West 
4, Illinois 1953. 


At the present time only California, New 
Jersey, New York and Rhode Island have 
disability 
eration and the 
administers a program for railroad workers. 
Weekly benefits under these programs, with 
the exception of the operation in 
New York, are similar to those paid to em 
ployed workers under unemployment com 
pensation 


More than 43 million workers are 
mated to have had, at the end of 1951, in 
surance which provided weekly cash sickness 
benefits or: form of paid sick 
This represents 71 per cent of the em 
ployed labor force. The tight labor market 
of the last few years has brought about an 


Jackson Boulevard, Chicago 


30 pages 


state insurance programs in op 


railroad retirement board 


one in 


esti 


some leave 


increase in the type of plan which is initiated 
by the employer, but other have 
brought upon 
state legislatures to write sickness and dis 


forces 


and are bringing pressure 


ability programs into the laws 


Rhode Island was the first state to enact 
such a program. The Rhode Island law 
went into effect in 1943 and of the four 
states which now have this type of law in 
Rhode Island has the unenviable 
than it re 
years 


operation, 
record o; having paid out more 


ceived in six of the last ten 


The Cailifornia disability law was enacted 
in 1946 
able wages in 1952 was .69 per cent. 


The ratio of basic benefits to tax 


The New Jersey plan, which follows the 
California pattern very closely, was adopted 
in 1948. 

The New York plan differs in some re- 
plans operating in the 


spects from the 
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other three states and it is the last state 
to put such a effect It is 
administered by the Workmen’s Compensa- 
tion Board and is patterned after the work- 


system for injuries 


program into 


men’s compensation 
received on the job. 
It was expected that at the beginning of 
this year a number of other would 
enact such laws; however, while a dozen or 
more states have debated bills on the sub- 
The Research 


states 


ject, none have become final. 
Council thinks that among the reasons why 
additional plans have not been enacted are 
the rapid development of employee benefit 
plans and the strong objections to compul 
sory legislation on the part of some insur- 
ance, medical and business groups 


It's Time We Zig 


Shirtsleeve Economics. 
Appleton-Century-Crofts, Inc., 35 West 32nd 


William A. Raton. 


Street, New York, New York. 1952. 460 
pages. $4. 

Professor Paton: has attempted to write 
a popular book on the difficult and technical 
subject of economics and he has succeeded 
very well. He does not confound the reader 
with a pedantic discussion of the component 
parts of the gross national product sup- 
ported by pages and pages of statistics; 
rather in sort of around-the-cracker-barrel 
discussion, he points out that without pro- 
duction there would be no market mecha- 
nism, no monetary and credit system, and 
no problems of distribution to worry about. 
Hence, production is the basic and primary 
economic activity. To prove this he must 
necessarily discuss such subjects as these: 
production, nature, specialized ex- 
change, monetary facilities, the price system, 
business organizations, the role of govern- 
ment and how government should be financed, 
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social security, the labor problem, the farm 
problem, saving and investing and economic 
fluctuations. 

We don’t think straight about economic 
policy and it is no wonder, says Professor 
Paton, because our facts have been obfus- 
cated by politicians. “For twenty years 
most politicians—of both parties—have been 
feeding the public, by radio and otherwise, 
a lot of economic nonsense. 
a continuous 
themes. 


There has been 
hammering on two related 
First, the small, selfish group of 
business men standing between the masses 
of the people and the good life—fine houses, 
bathtubs, cars, and all the other fixings— 
must be brought to liquidated. 
Throughout this period business men and 
business organizations have been the bete 
noire, the symbol of wickedness. Second, 
all that is necessary to settle the hash of big 


heel or 


and a high 
standard of living for all is appropriate gov- 
ernmental action. And the beauty of it is 
that these increased blessings can be had by 
beginning work later in life, working less 
hours per week, and retiring at 65 or earlier. 
There will be no need for the individual to 


business and provide security 


plan, to hustle, to worry; the government 
can do all this while controlling and re- 
stricting (and destroying) farm output and 
discouraging business activity through puni- 
tive taxation and other 


” 


What a pipe dream! 


harassing tactics. 


This kind of propaganda has caused mil- 
lions of our have an almost 
mystic faith in government—a faith which 
Professor Paton dispels: “Actually govern- 
ment at the best is simply a group of ordi- 
nary folks, coupled with certain institutional 
arrangements, trying to perform 
functions, as the servant of the people, 
specifically delegated to them until further 
notice by the people. At the worst govern- 


citizens to 


certain 


ment is a predatory clique or gang dominating 
the citizenry by terroristic methods, for such 
ends as are desired by the ruling group. In 
neither case, nor in any possible situation 
between these extremes, is there anything 
mystic involved. The 
powers. 


state has no magic 
It has no supernatural means by 
which it can employ no better materials, 
and no better engineering talents, than are 
available, and there is no evidence that the 
state can do the job more efficiently than 
an individual enterpriser or a private busi- 
ness organization.” 

Progress in our type of economy is not 
a long and straight ascending line. It fol- 
lows a zigzag pattern. The zigs and zags 
are also called cycles. The fluctuations are 


Books and Articles 


progress of the business cycles. It’s time 
we zig, says the author: “Referring to our 
past zigzag course again—there are many 
of us who feel that the days of the ‘New 
Deal’ and ‘Fair Deal’ represent a sustained 
‘zag’ and that it is high time we developed 
a movement again in the ‘zig’ direction.” 

You will find that the book agrees with 
your viewpoint and gives you a much better 
way of stating it. 


Survey of Aid We Paid For 
Foreign Aid The 


Foundation, Inc., 30 Rockefeller 
New York 20, New York. 1953. 

Chis review, designated as Project Note 
No. 34, is a very interesting treatise of what 


Tax 
Plaza, 
36 pages. 


Our Programs 


our foreign aid expenditures are 
to do, what they 
recipients of our aid are 


supposed 
have done and what the 


doing 


ARTICLES 


Articles of interest in other 


legal publications 


Fertile Field for Arbitration 
sive use of! 


Exten- 
commer- 
leads to the 
arbitration rela- 
used in the insurance 
York attorney explores the 


arbitration in settling 
industrial 
Why has 
tively infrequently 


field? A New 


possibilities for arbitration in the various 


cial and disputes 


question: been 


branches of insurance, its “critical” need in 
the casualty branch and its endorsement as 
a device to “effect a prompt settlement of 
all disputed accident claims. ”—DeMott, 
“Arbitration in the Field of Insurance,” 


Arbitration Journal, No. 4, 1952. 


Although Vir- 


courts 


Attractive Nuisances .. . 
and West Virginia 


jected the attractive nuisance doctrine, they 


ginia have re 
have replaced it with the dangerous instru- 
mentality rule—which is remarkably similar 
Huntington, West 
attorney in this article—Beatty, 
Attractive Nuisance Doctrine in the 
Washington and Lee Law Review 


and 1s described by a 
Virginia 
“The 
Virginias,” 


No. 1, 1953 
Lawyering Has Its Pitfalls The 


negligent handling of a case will not find a 
court mercy to an The 
special pitfalls to be New York 
are treated in an article by a New York 
Law School professor.—Blaustein, “Liabil- 
ity of Attorney to Client in New York for 
Negligence,” Brooklyn Law Review, April, 
1953. 


showing attorney. 


found in 
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Which Is the Justice, 
Which Is the Thief? 


Embezzlement by bank employees is such a 


dramatic crime that newspapers devote much 


space to the details including the amount of 
money involved, the method by which it was 
stolen, the way it was spent, the amount un 
spent and the number of years over which the 
pilfering occurred, That these well-publicized 
instances of employee theft represent only a 
tiny fraction of the total money and goods 
stolen by workers is not so generally known. 
Since much of this stealing is petty and either 
condoned or ignored, and because much of it 
is never discovered, there is no way to estimate 
its extent. The cost to employers may run into 


hundreds of thousands of dollars annually. 


Much if not most of the thievery is the fault 


of management. Lax regulations concerning 
company property can be blamed, along with 
failure to indoctrinate employees in the simple 
arithmetical truth that a nickel here and a 
nickel there in a sizeable group can add up to 
a major item in the cost of doing business. 
4 worker who pockets his employer’s money 
is a thief and knows it; but one who takes an 
occasional stamp, envelope or writing pad 
would be that he or she is 
as much a thief as though the value of these 
items had been pilfered from the petty cash. 


To the employer who loses, say, $10,000 a year 


shocked to learn 


because of such petty stealing, it makes little 
différence Whether one employee took the sum 
all at once in cash, or all the employees took 
it a little at a time over the entire year 
Another problem involves “borrowers.” A 
worker whose character is unimpeachable bor- 
rows a tool or a typewriter to fill a temporary 
need at home. to bring it 
back. Such people never consider themselves 
dishonest, but the absence of a motive or intent 
to steal does not reduce the employer’s loss. 
Many companies do not seem to realize that 
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Then he “forgets” 


such losses are due to inefficient management. 
If every employee knows that borrowing com- 
pany property is forbidden, only the forgetful 
or the dishonest will violate such a rule. It is 
ordinarily not difficult to separate the guilty 
from the innocent in such cases, and the thieves 
can be dealt with as such. 


Even this brief discussion is sufficient to dis- 
fact that there are two kinds of 
employee thieves—the “honest” and the “dis- 
Dealing with the problems of each 


close the 


honest.” 
takes special tactics, but alert management will 
inhibit the inroads into profits by both. Em- 
ployer error is a contributing factor in nearly 
every case on record. 


The “dishonest” thief.— Many years ago a 
young foundry worker in a Midwest stove fac- 
tory lost an arm in an accident on the job. 
There was no workmen's compensation in the 
state at the time. The company kept the man 
on the payroll and when he was able to return 
to work he was 
clerical work and light labor. On a virtual re- 
tainer basis, he was permitted to come and go 


assigned to do occasional 


almost at will, the only requirement being that 
he report to the plant each day. He remained 
in this comfortable status for about 20 years. 
From time to time, supervisors noticed that he 
took a stove part out of the factory. This 
caused no concern, since it was assumed he was 


repairing his kitchen range. 


One day a factory official noticed that the 
employee had not reported to work for several 
days. This was unusual, and the official thought 
the man might be ill and in need of assistance. 
He went to the worker’s home, knocked on 
the door and received no answer. Fearing that 
the man might be dying or dead, he 
entered the house by a window. 


Inside the home, the official got quite a 
shock. The one-armed employee was in bed, 
surrounded by empty liquor bottles, in a 
drunken stupor. Looking about the house, the 
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PERSONS AND EVENTS 


D. D. Murphy is the newly chosen 
president of the National Association of 
George B. 
Butler is the new vice president, George 
A. Bowles the new secretary-treasurer 
and Donald Knowlton the new chairman 
of the board of the association. 


The thirteenth 
the Federation of Insurance Counsel will 
be held at the Bedford Springs Hotel, 
Bedford, Pennsylvania, beginning August 
19, Charles B. Robison, president of the 

| The 


federation, has 
plete text of selected papers delivered at 


Insurance Commissioners 


annual convention of 


announced, com- 
the convention will be published in the 
September INSURANCE LAW JOURNAL. Sub 
discussed at the 


jects to be convention 


will include: the regulation of insurance 
by states, and the problems of defense 
attorneys tor 

high 
with 
within the 


insurance companies in 
their re- 


offers of 


combating verdicts and 


sponsibilities respect to 


settlement policy limits of 


liability insurance. 


Dr. Herbert J. Stack, director of the 
Center for Safety Education at New 
York University, has announced the 
establishment of the W. Graham Cole 
Scholarship Fund for the 1953-1954 aca- 
demic year. Ten study grants of $25 each 
will be awarded. Persons interested in com 
peting for the grants may obtain applica- 
tion forms from Dr. Walter A. Cutter, 
NYU Center for Safety Education, 1 
Washington Square North, New York City. 


Thirty 
spend 


teachers will 
this 


pre cedures 


two msurance 


four to six weeks summer 
and 
pratices of leading fire, casualty, surety 
and life insurance companies, Laurence J. 
Ackerman, chairman of the Coordinating 
Committee for Summer Fellowships for 


Insurance 


studying home office 


Teachers, has announced. 


Roscoe Pound, Dean Emeritus of the 
Harvard Law School, has become full- 
time editor-in-chief of the NACCA Law 
Journal, effective Jaly 20, 1953 


William E. Corgill, who has conducted 
traffic engineering studies in Buffalo for 
the New York Department of Public 


Works, has been recently appointed traf- 
fic engineer on the staff of the Accident 
Prevention Department of the Associa- 
tion of Casualty and Surety Companies. 

The Forty-first National Safety Con- 
gress and Exposition is to be held 
October 19-23 in Chicago. Sessions on in- 
dustrial safety, traffic safety, commercial 
vehicle and transit farm 


Salety, salety, 


school and home safety will be 


held. information may 
tained from R. L. Forney, general secre- 
tary, National Safety Council, 425 North 
Michigan Avenue, Chicago 11, Illinois. 


Safety 


Further be ob- 


H. Faison Hines, of Hines Brothers, 
Atlanta, Georgia, was elected president 
of the South-Eastern Underwriters As- 
sociation at the group’s seventy-second 
annual meeting at Hot Springs, Virginia, 
on June 10. 


E. H. “Count” Mueller was honored 
by presentation of the Harold R. 
1953 Memorial Award, given an- 
nually for outstanding rendered 
to the accident and health industry by the 
Chicago Accident and Health 
a new monthly news 
bulletin, began publication last month as 
an extension of 
offered by the 
Underwriters 


Gor- 
don 


service 


Association. 


“Group Briefs,” 


service 
Accident 


the information 
Health and 
Conference 

The following official notice has been 
published by John R. Maloney, insur- 
ance commissioner, Department of In- 
State of California: “Public 
hearings will be held by the Insurance 
Commissioner at his office at 1182 Mar- 
ket Street, San Francisco, California, 
commencing at 10:00 A. M.. Wednes 
day, July 22, 1953, and at his office at 
621 South Hope Street, Los Angeles, 
California, commencing at 10:00 A. M., 
Friday, July 24, 1953, to determine the 
effect of proposed amendment, adoption 
and repeal of various rules and regula- 
tions of the Insurance Commissioner 
upon the adequacy or inadequacy of rates 
for workmen’s compensation insurance 
and employers’ liability insurance inci- 
dental thereto and written in connection 
therewith.” 


Surance, 


official saw a room full of stoves and stove The employee was discharged, of course, but, 


parts. Some of the stoves were completely evidently wishing to play its benevolent role 


assembled, others in various stages of assembly. _ to the hilt, the company did not prosecute him; 
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the value of the stoves and parts in the home 
was estimated at about $1,000. Because of the 
worker’s affection for strong drink, the com- 
pany recovered that much material, but there 
was no way of ascertaining how much had 
been lost in the 20-year period prior to the 
chance discovery. 

The “honest” thief—No employer would 
admit that he condones theft of company 
property, but the fact is that many of them 
do whether they realize it or not. Manu- 
facturing plants which process metal stock 
are particularly vulnerable to “honest” thieves. 
Such plants commonly have a metal scrap 
heap into which spoiled pieces are thrown 
along with the waste metal that normally 
accumulates. Periodically, the pile is sold 
to a junk dealer. 
bit of metal for some private use, there is 
ordinarily no objection to his taking it, since 
its value would be inconsequential. But this 
and frequently has been 
abused. Suppose a case in which a machine 


If an employee needs a 


privilege can be 


operator was processing brass castings weigh- 
ing over 100 pounds each. Occasionally, he 
threw it onto the 
began to 
number, the 


spoiled one and 
heap. When he spoil an ab- 
normally company in- 
vestigated and learned that he was retrieving 
them from the scrap heap and selling them 
to a junk dealer at a good price. Who could 
prove that he spoiling the castings 
deliberately? The company had condoned 


scrap 


la “ge 


Was 


what he was doing by permitting some of 
the scrap to be taken, and had not drawn 
the line on how valuable a piece had to be 
before taking it became tabu. 


Consider another case in which an em- 
ployee saw a truck canopy lying in the yard 
of the factory where he worked. He owned 
a truck. “I can use that,” he said to a 
fellow worker. A supervisor, looking on, 
said: “Why don’t you take it?’ With the 
aid of another man the worker loaded the 
canopy into his truck. This happened on 
Saturday. On the following Wednesday, the 
worker had the canopy installed on his 
truck. He drove it to work and asked some 
of the employees how they liked it. At this 
point, the supervisor reported him as a thief 
and he was discharged. His union took the 
case to the grievance committee, and it was 
finally submitted to arbitration. 

The arbitrator that the discharge 
was not in with the 
and the man was ordered reinstated. It was 
said that the employee had acted “im- 
properly and foolishly” but that his behavior 
was “more foolish than malicious.” He was 
not a thief. The supervisor was more at 
fault than he. 
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ruled 


accordance contract, 


ibis : eats 


An opinion by an arbitrator dated June 
18, 1953, reveals an interesting situation 
along similar lines. The employee involved 
was a building maintenance worker for the 
telephone company in a large eastern city 
At noon one Friday he took several used 
metal fixtures from the company supply 
locker on the job to which he was assigned. 
He carried them to a nearby junk dealer 
and sold them for $1.25, which he pocketed. 
sy chance, a company investigator who was 
watching the building on which the work 
was being done, in connection with an en- 
tirely different matter, saw the man take 
the fixtures and followed him to the junk- 
yard. The man was questioned by company 
representatives and readily admitted. what 
he had done. The company called it a case 
of theft and fired him. 


When asked why he had taken the mate 
rial and sold it, he first allegedly said that 
he needed the money to pay a debt and then 
later claimed that he had lacked lunch 
money. Curiously, in the light of these ex- 
planations, at the time he was apprehended 
he had in his pocket his uncashed pay check 
for $110.16. The company permitted em- 
ployees to cash these checks without charge 
at any time during the day. When asked 
why he had not cashed his check to get 
lunch money, the employee said that he had 
been “too busy” that morning to do so. 


The union protested the member’s dis- 
charge, and the dispute which followed was 
submitted to arbitration. The union main- 
tained that the man’s foreman had told him 
a few days before the taking “to get rid of 
the junk in the locker,” and that, although 
there were instructions to the supervisors 
as to how junk material should be disposed 
of, these instructions were not communicated 
to the rank and file. It was also contended 
that the telephone company employees had 
for many years followed a practice of col- 
lecting and selling odd pieces of accumulated 
junk for coffee money, Christmas parties 
and the like. Finally, it was said that the 
discharged employee was being made a “fall 
guy” for his supervizor who had failed to 
follow company instructions on junk dis- 
posal, and for the investigator who had lost 
his more important quarry while pursuing 
the worker to the junkyard. 


The company denied that the fixtures 
were junk or that the supervisor had told 
the man to dispose of them. It said that com- 
pany property intended for reuse had been 
stolen. The unique relationship of the tele- 
phone company employees to the community 
was stressed. The company said it had to 
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be extremely careful of the standards of 
morality and decency of a telephone man, 
and that there could not be different moral 
requirements for the installer, repairman 
and maintenance groups. 

A number of supervisory employees testi- 
fied that they had come up through the 
ranks and had never heard of the practice 
of selling junk for coffee money or parties. 
It was emphasized that the company took 
dismissals very seriously, and that an em- 


ployee was fired only for a serious offense 
after of his record. 
The employee had previously been in trouble 


and careful weighing 
—allegedly claiming three hours of over- 
time which he did not work—and had once 
recommended 


been for discharge by his 


supervisor. 
The from a 
parade of witnesses for each side. His opin- 


arbitrator heard testimony 


ion in the case runs to 28 pages and is well 
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It was held that 
was not discharged for proper 


reasoned and well written. 


the employee 
reason,” 


In reaching this conclusion, the arbitrator 
pointed out that some of the evidence indi- 
cated that, despite the existence of company 
instructions to the contrary, at times junk 
material of little or no value was discarded 
in ash cans. He reasoned: “If, then, 
[the employee] removed junk upon instruc- 
tions from his supervisor to clean up the 
locker, and instead of depositing it in the 
ash can, sold it, can he be said to have com- 
mitted a theft? The accusation is a serious 
and must be given very careful and 
painstaking examination before any such 
conclusion can be reached. Discharge from 
the telephone company is a serious enough 
blot on one’s record, but to be terminated 
on grounds of theft is even more ominous. 
There must be a very high degree of proof 
doubt as to the 


one 


leaving no reasonable 
claimed conduct. The Arbitrator agrees 
with the Union’s admission that what 

[the employee] did was not commendable. 
He was very foolish. His explanations that 
he needed the money for lunch or as alleged 
by the Investigator, that he said he did it 
to pay a debt, at a time when he easily 
could have cashed his substantial pay check 
on Company time and in the building in 
which he was working, reflects the squirm- 
ing of an individual caught in a web of 
stupid conduct. But it was not thievery. 


“There was no fraudulent taking of the 
Company’s property without consent. He 
had been instructed to get rid of junk from 
the locker. He did not intend to deprive 
the owner of the value of the junk 
since the Company through its supervision had 
told him that it divested itself of its posses- 
sion, albeit to throw it in the ash can. For 
good reason, the Company frowns upon the 
sale of this junk by employees rather than 
having it carted away as trash. This prac- 
tice could be incentive to engage in subter- 
fuge for illegal conduct. The Arbitrator is 
highly conscious of the need of the Company 
to maintain its trusted position in the com- 
munity, and the necessity of maintaining 
high standards of integrity and morality 
among its employees. But under the 
cumstances of this case, the Arbitrator can- 
not find that there was a theft. To insure 
itself against future conduct of this kind, 
the Company should notify its employees 
that the removal of and sale of ash can 
materials will be a dischargeable offense.” 


cir- 


In each of the above cases, simple pre- 
ventive measures by the employer would 


500 


have forestalled the taking of the property. 
It might be argued that the company was 
a party to each taking, because of its action 
or inaction. 


Employers can combat employee theft by 
taking three simple measures: 


(1) Formulate a policy for property secu- 
rity tailored to fit the needs of the enterprise. 
The most important feature of such a policy 
should be that it categorically forbids re- 
moval of company property from the premises 
without authorization. It must be remem- 
bered that the policy is directed primarily 
at honest persons and it should apply to 
supervisory personnel as well as the rank 
and file. 


(2) Get the policy into writing and com- 
municate it to every employee from top to 
bottom. Newly hired personnel should be 
told of the policy as a part of the routine 
of indoctrination. 


(3) Fix responsibility for carrying out the 
policy. Without a program for putting the 
policy into effect, it is worthless. 


Having to take back an unwanted em- 
ployee is not the only possible unpleasant- 
ness to the employer in a case like the one 
last mentioned. For one thing, the griev- 
ance and arbitration procedures are long 
and expensive, and in this instance the dis- 
pute involved property worth only $1.25. 
For another, a false accusation of theft is 
not only morally reprehensible; it is an 
actionable tort. 


When company property is missing, an 
employer might do well to ponder the fol- 
lowing lines from Shakespeare’s King Lear: 


how this world 
with thine ears: see 
how yond justice rails upon yon simple 
thief. Hark, in thine ear: change places; 
and, handy-dandy, which is the justice, 
which is the thief?” 


“A man may see 


with no eyes. Look 


goes 


Supreme Court Denies Claim 
in Texas City Test Case 


At 8:15 a.m. on April 16, 1947, in the 
harbor at Texas City, Texas, smoke was 
sighted in the hold of the freighter Grand- 
camp. The captain ordered all personnel 
to abandon ship. Hatches were closed and 
steam was pumped into the burning hold. 
Within an hour the Grandcamp and, later, 
a ship at anchor near it, the High Flyer, 
exploded. Much of Texas City was leveled 
by the blasts; 560 of its inhabitants were 
killed, and some 3,000 were injured. It was 
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one of the worst peacetime disasters in 
history. The most important item of litiga- 
tion that arose out of the tragedy 
finally settled on June 8, 1953, when the 
United States Supreme Court decided Dalehite 
vw. U. S., 1 NeGciicence Cases (2d) 1080. 


was 


Over 300 suits were brought against the 
United States under the Federal Tort 
Claims Act, alleging that government negli- 
gence was responsible for the disaster. The 
federal district court in which the 
were filed ordered them consolidated. Trial 
of one was held as a pilot case. All the 
parties involved agreed that the common 
issue- 


suits 


whether the government was negli- 
gent—would stand or fall on the outcome 
of the test litigation. 


Government liability was at issue because 
the two vessels carried cargoes of “fertilizer 
grade ammonium nitrate,” 
manufactured under government 
sion and was in transit under government 
control, destined for shipment. 
The ingredient of the 
ammonium 
nent 
content 


which had been 
supervi- 


overseas 
basic fertilizer was 
nitrate, long used as a compo- 
in explosives. Its high free-nitrogen 
made it valuable as _ fertilizer. 
Seventy-five thousand tons of the product 
had been shipped through Texas City with- 
out mishap during the six months prior to 
the disaster. On the day of the explosion, 
the two carried cargoes of high 
explosives and sulphur, in addition to large 
quantities of the fertilizer. 


vessels 


Negligence is probably the most litigated 
cause of action in law. Even so, it is tricky. 
At the pleading stage, it begins to take on 
special characteristics. Pleadings are faulty 
if they contain evidentiary facts or conclu- 
sions of law; they must show only ultimate 
facts. Yet, generally, negligence—a conclu- 
sion of law—may be pleaded. Also, as to 
burden of proof, contributory negligence and 
other facets of the action, there are almost 
as many doctrines as there are jurisdictions. 


The Supreme Court cut sharply across all 


such difficulties and based its holding on 
the federal statute involved in the case, as 


will be explained presently. 


The district court found for the plaintiffs, 
who were awarded a judgment of $75,000. 
About $200 million of public funds would 
have been required to pay all the claims if 
the judgment had stood up, which it did not. 
The United States Court of Appeals for the 
Fifth Circuit reversed the judgment for the 
claimants in Jn re Texas City Disaster Litiga 
tion, 20 NEGLIGENCE Cases 723, 197 F. (2d) 
771, on June 10, 1952. The Supreme Court 


The Coverage 


granted certiorari, 344 U. S. 873, “because 
the case presented an important problem of 
federal statutory interpretation.” 


The Federal Tort Claims Act, 28 USC, 
1346, 2671-2678, 2680, waives the 
common law sovereign immunity of the fed- 
eral government from suit for certain speci- 
fied torts of federal employees. Section 1346 
(b) gives federal district courts “exclusive 
jurisdiction of civil actions on claims against 


Sections 


the United States, for money damages, ac- 


January 1, 1945, for 
injury or loss of property, or personal injury 
or death caused by the negligent or wrong- 
ful act or omission of any employee of the 
Government while acting within the scope 


cruing on and after 


of his office or employment, under circum- 
stances where the United States, if a private 
person, would be liable to the claimant in 
accordance with the law of the place where 
the act or omission occurred.” 


There was little doubt that the Texas City 
occurrence was an actionable tort insofar 
as the law of Texas was concerned and that 
recovery would have allowed if the 
tortfeasor had been a private party. But the 
statute goes farther; there are exceptions. 
Section 2680 that the right of 
action does not apply to “(a) Any claim 
based omission of an em- 


been 


prov ides 


upon an act or 
ployee of the Government, exercising due 
care, in the execution of a statute or regula- 
tion, whether or not such statute or regula- 
tion be valid, or based upon the exercise o1 
performance or the failure to exercise or 
perform a discretionary function or duty on 
the part of a federal agency or an employee 
of the Government, whether or not the dis- 
cretion involved be abused.” 


The Fifth Circuit found that the case 
made by the claimants fell within the ex- 
ception quoted and that, therefore, the gov 
ernment was not liable. The Supreme Court 
majority, for whom Mr. Justice Reed spoke, 
agreed and did a definitive job of statutory 
interpretation that will probably serve for 
a long time as the best source for 
resezrch on the Federal Tort Claims Act. 
The Court said, in part, that its “decisions 
have interpreted the Act to require clear 
relinquishment of sovereign immunity to 
give jurisdiction for tort Where 
jurisdiction clear, though, we have 
allowed recovery despite arguable proce- 
dural objections. 


legal 


actions. 
was 


read § 2680 in its en- 
tirety to conclude that Congress exercised 
care to protect the Government from claims, 
however negligently that affected 
the governmental functions. Negligence in 
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Alien Property Act, or 
establishing a quarantine, assault, libel, fiscal 
operations, etc., were barred. An analysis 
of § 2680 (a), the exception with which we 
are concerned, emphasizes the congressional 


administering the 


purpose to except the acts here charged as 
negligence from the authorization. It will 
be noted from the form of the section 
that there are two phrases describing the 
excepted acts of governmental employees. 
The 
It excepts acts of discretion in the perform- 
ance of governmental functions or duty 
‘whether or not the discretion involved be 
abused’ It is that the 
clause as to abuse connotes both negligence 


second is applicable in this case. 


clear just-quoted 
and wrongful acts in the exercise of the dis- 
because the Act 
‘negligent or wrongful act or omission of an 
, ‘within the office’ 
‘where the United States, if a private person, 
would be liable’. 


cretion itself covers only 


employee’ scope of his 


The exercise of dis 
abused without 
gence or a wrongful act. 


cretion could not be neg 


“It is unnecessary to define, apart from 


this case, precisely where discretion ends. 
It is enough to hold, as we do, that the ‘dis 
function or duty’ that 
form a basis for suit under the Tort Claims 
Act includes more than the initiation of pro- 
It also includes deter- 


administra 


cretionary cannot 


grams and activities 


minations made by executives or 


plans, specifications or 
Where there is room 


for policy judgment and decision there is dis 


tors in. establishing 


schedules of operations 
cretion. It necessarily follows that acts of 
subordinates in carrying out the operations 
of government in accordance with directions 
cannot be actionable. 


“In short, the alleged ‘negligence’ 
not subject the Government to liability 
The decisions held culpable were all respon 


does 


sibly made at a planning rather than 
operational level and involved considerations 
more or less important to the practicability 


of the Government’s fertilizer program.” 


A vigorous dissent was registered in the 
case by Mr. Justice Jackson, in which Jus 


tices Black and Frankfurter joined. 


“It is obvious,” said the dissenters, “that 
the Court’s only choice is to hold the Gov 
liability to be 
very heavy, indeed. But the magnitude of 
the potential liability is due to the enormity 
of the and the multitude of its 
victims. The size of the catastrophe does 
not excuse liability but, on its face, eloquently 
pleads that it could not have resulted from 
any prudently operated Government project, 
and that injury so sudden and sweeping 
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ernment’s nothing or to be 


disaster 


should not lie where ‘it has fallen. It should 
at least raise immediate doubts whether this 
is one of ‘discretionary’ operations 


Congress sought to immunize from liability. 


those 


“The Government’s negligence here was 


not in policy decisions of a regulatory o1 
governmental nature, but involved 
akin to a private manufacturer, 
contractor, or Reading the dis- 
cretionary exception as we do, in a way 
both workable and faithful to legislative 
intent, we would hold that the Government 
was liable under these circumstances. Surely 
a statute so long debated was meant to em- 
than If not, 
and doctrine that 
has not been 
has merely been amended to 


actions 
those of 


shipper. 


brace more traffic accidents. 


the ancient discredited 


‘The King can do no wrong’ 
uprooted; it 


read, “The King can do only little wrongs’. 


” 


Careless Bus Driver 
Not Liable Criminally 


At 7 a.m. a bus 
city backed his big vehicle out of its garage 
onto the ready for a 
Having reached the street, he stopped At 
this instant, a driver, 
halted bus, parked behind it across the street 
from the The 
not having seen the citizen, decided to park 


driver in a Canadian 


street, day’s work 


citizen seeing the 


garage driver of the bus, 
in the space already occupied by the cat 
Result 
wound up in 
criminal statute that forbade driving 


a smash-up occurred, and the driver 
breaking a 
“with 


court accused of 


out due care and attention.” 


] 


The bus driver was convicted and his 


appeal was dismissed In a recent cas 
however, he was granted leave to appeal 
from the dismissal of his earlier appeal, and 
the conviction was reversed in Regina v 


Beauchamp, O. W. N. 375 (C. A., 1953), 
CCH Dominion Report Service § 15-1119, 0 


The court below had mistakenly applied 
the familiar law negligence 
The 


in a 


pertaining to 
in civil cases, said the court of appeals 
driver 
that to be 
applied in a criminal or quasicriminal action, 
it was pointed out. The test 
accident was not whether the accident would 


standard of care owed by the 


civil case was not the same as 


regarding an 
not have happened if the accused had used 


skill or 


beyond 


whether it was 
doubt that he, 


circumstances of 


greater care, but 


proved reasonable 
in the light of 
which he knew or should have known, failed 


to use the care and attention or to give to 


existing 


another user of the highway the considera- 
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tion that a driver of ordinary care would 
have used or given under the circumstances. 
A further important element was that the 
bus driver’s conduct had to be of 
nature that it could be considered a breach 


such a 


of duty to the public and deserving of pun- 
ishment, before the conviction could stand. 
In the present case there was no evidence 
conviction. The standard of 
skill applicable was not that of 
perfection; it reasonable 


to justify a 
care and 
required only a 
skill, that which an ordinarily 


prudent person would exercise. 


degree of 


Case of the Purloined Jewels 


Some time ago in Miami, a shoe sales 


man’s sample kit ot a score or so oO! shoes 
was stolen from his car 
on the incident speculated on the chagrin 
which the thief must have felt when he 
learned all of the were for the left 


foot ended with the statement 


\ newspaper item 


shoes 
The story 
“The loss was covered by insurance.” 

A recent case involving the theft of 
$7,500 in jewels from the locked trunk of 
a gem salesman’s automobile was different 
in that the thief 
appointment, and, 


known dis 
what the 


suffered no 
regardless ot 
newspapers may have said about ‘insurance, 
a court held the insurer of the jewels not 
liable. 

The 
property 
at the time the loss occurs, there is actually 
i upon 


cover the 
automobile 


policy involved did not 


while in an “unless, 


in oO! such vehicle, the assured or a 


” 


permanent employee of the assured 


had 


garage attendant at 


turned the car 
the Canton, 


Since the salesman 
over to the 
Ohio, hotel 
not “in or upon such 
of the theft The 
directed verdict 
costs, was sustained St. Paul Fire 
& Marine Insurance Company, 8 Fire AND 
CasuaLty Cases 13 (DC N. Y., 1953). 


where he was staying, he was 
vehicle” at the time 
motion for a 


judgment, with 


insurer’s 
and tor 
Seeliq v 


Closed Shop for Lawyers 


Is a state bar association a labor organiza- 


tion? If it is, would an integrated bar be 
illegal in a state whose constitution contains 


an amendment outlawing the closed shop? 

An integrated state bar is one in which, 
usually by order of the state supreme court, 
all attorneys must join and support the state 
bar association as a prerequisite to prac- 
ticing law. 

Florida, for example, has both an inte- 
grated bar and a constitutional closed shop 


The Coverage 


ban. The possibility that the bar associa- 
tion in that state might be a labor organiza- 
tion and a closed shop to boot has apparently 


never been raised there. 


The Supreme Court of Arkansas recently 
issued an integration order. A storm of 
The Arkansas Bar Asso- 
ciation at its 1953 convention passed a reso- 
lution asking the supreme court to withdraw 
the integration order. 


protest followed. 


More direct action was taken by the Crit- 
tenden County Bar Association, This group 
filed a brief with the court contending “that 
the Arkansas labor 
organization within the scope and meaning 
of amendment 34 [the 
sion in the constitution} 
restraining effect 


Bar Association is a 
“open shop” provi 

and that the 
[of the amendment] 
is as applicable to legislative enactment and 
judicial fiat as to the contracts of industry 
and commerce.” 


Arkansas 
is voluntary, and the compulsory organiza 
tion to supplant it, the brief 
would violate the shop amendment. 
One section of the amendment states: “Nor 
shall any against his will be com- 
pelled to pay dues to any labor organization 


The present bar association in 


slated said, 
open 


person 


as a prerequisite to or condition of employ 
ment.” The would re 
quire that each attorney pay dues or, in the 
language 
sum annually.” 


integration order 


of the order, “contribute a small 


It will be interesting to see how the court 
rules on this ingenious argument. 


Life Premiums in 1953 
May Exceed $9 Billion 


Premium to all life insurance 
companies in the United States in 1952 
reached $8.332 billion and in 1953 
than $9 according to the 


Institute of Life Insurance 


payments 


may go 


higher billion, 


The 1952 premiums were more than dou- 
kle those of 1940. in 1940. however, the 
premiums paid for life insurance represented 
5.1 per 
income of 


cent of the aggregate disposable 
families, while the 
amount paid in 1952 was only 3.6 per cent 


of such income 


American 


Last year’s premiums did 


represent a slightly larger share of income 


than the year before, when the 
3.4 per cent. This ratio has held between 
3.3 and 3.6 per cent for the last decade. 
In the ten years previous to that, the aver- 
age had been 6 per cent. 


ratio was 
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Selected Decisions 
from All Jurisdictions 


NEGLIGENCE 
| Cases Involving Negligence, 

as Reported by CCH NEG- 
| LIGENCE REPORTS 


Liability of Owners to Invitees 


The plaintiff was negligent in failing to 
watch her step as she walked in the de- 
fendant’s vestibule which was four inches 
lower than the sidewalk, rules a Kentucky 
court. 


The vestibule of the defendant’s (appel- 
lant here) store was about four inches lower 
than the outside sidewalk 
building. The plaintiff (appellee here) testi 
fied that she 
in broad daylight and admits that her atten- 
tion was focused on a boy who was picking 
show window at the 
time she fell in defendant’s vestibule. She 


because of re 


walked toward the step-down 


up something in a 


also testified that she could have seen the 
step if she had been looking down at the 


time. The jury’s verdict was for the plaintiff 


The appellate court reversed this decision 
with this language: “An invitee’s right to 
assume that premises which he has been 
invited to use are reasonably safe does not 
relieve him of the duty to exercise ordinary 
care for his own safety nor license him to 
walk blindly into dangers which are obvious, 
known to him, or that would be anticipated 
by one of ordinary prudence. 

“It appears that appellee’s accident re- 
sulted from her own conceded negligence; 
therefore, the Company is not legally re- 
sponsible. for injuries she brought upon 
herself by her lack of ordinary care for her 
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safety. There is no justification for her 


failure to watch her step because her gaze 
was irresistibly drawn to movements in the 
show window, as counsel seem to imply in 
their brief. To uphold this theory would 
make the Company liable as an insurer and 
not because of negligence.”—J. C. Penney 
Company v. Mayes. Kentucky Court of Ap- 
peals. December 5, 1952. 1 NEGLIGENCE 
Cases (2d) 865. 


The Virginia court holds that the question 
of whether the plaintiff was negligent or 
not in failing to observe the difference in 
levels of the defendant’s stage was for 
the jury to decide. 


The plaintiff was an invitee of the defend- 
ant at its studio in its newly constructed 
radio and television building where she had 
gone to take part in a fashion show. The 
plaintiff was directed by the defendant's 
employee to pass through a specific entrance 
and onto the stage. As she approached the 
the plaintiff glanced down, saw what 
appeared to her to be a level polished oak 
floor, stepped off with her left foot into 
space and fell on the floor of the lower 
level of the stage. 


Stage, 


In reversing and remanding the judg- 
ment for the defendant the court said that 
“while the situation was ‘open’ to the plain- 
tiff, in the sense that there was no obstruc- 
tion between her and the step, it was not 
necessarily ‘obvious’ to her. 

“In this situation we think it was for the 
jury to say whether, in the f 
ordinary care to make its premises reason- 


exercise of 


ably safe, the defendant should have given 
a warning of the situation, or taken other 
precautions to guard against injury to an 
invitee who was unaware of the condition.” 


IL J— July, 1953 





—Crocker v. WTAR Radio Corporation 
ginia Supreme Court of 
26, 1953. 


Vir- 
Appeals. January 
1 NEGLIGENCE Cases (2d) 863. 


The plaintiff failed to produce any evi- 
dence that the defendant knew of the 
floor’s alleged slickness or had done any- 
thing to produce such a condition and, 
therefore, the Alabama court sustained 
the judgment for the defendant. 


The plaintiff brought suit to recover dam- 
ages for personal injuries which she alleged 
when she fell 
The 


negligence of 


she sustained in defendant’s 


place of busines. sult based on 
the defendant in 


its failure to prove a reasonably safe place 


was 
the alleged 
to walk in its building. The only evidence 
which tended to show the cause of plaintiff's 
fall was her own testimony. In response 
to a leading question, she testified that the 
floor was “awfully slick.” The building was 
new and had been occupied by the defendant 
only for a short time. The floor 
with no covering. The trial court directed 


a verdict for the defendant. 


was tile 


In reaching its decision that the trial court 
court called 
attention to the applicable rules concerning 
the defendant’s duty. It stated: “The duty 
was to use ordinary or 


was correct, the reviewing 


of defendant rea- 
sonable care to keep its premises in a rea- 
sonably safe condition. It was not an 
insurer of the f its guests or in- 
The principle of re ipsa loquitur does 


not apply. 


safety of its 
vitees. 


“Defendant is required to exercise reason- 


able care before its invitee comes to his 
premises to have the premises reasonably 
free 


arrives and to so keep the premises while 


from danger to the invitee when he 


the invitee is on the premises where he may 
invited to go , 


’ 


be expected or was 


found a total lack of evidence 
that the defendant or any of its 


employees knew of the floor’s alleged slick- 


The court 
to show 


ness or that any employee had placed any- 
thing on the floor to cause such a condition. 
The decision for the defendant was affirmed 
—Kittrell v. Alabama Power Company. Ala 
bama Supreme Court 1953. 


1 NEGLIGENCE ( 


February 26, 
ASES (2d) 868. 


Relevance of Excluded Evidence 


The Texas court rules that it was preju- 
dicial error for the trial court to exclude 
the plaintiff’s evidence which indicated 
great force in the blasting operations. 


The plaintiff (respondent here) sued the 


defendant for the damage to the plaintiff's 


Negligence 


building A serious 
crack in the south wall (which faced the 
blast) was allegedly caused by a nearby 
blasting operation of the defendant. The 
trial court which the 
plaintiff tendered for the limited purpose ot 
showing the unusual force of the blast in 
its effect upon a blacksmith 
The jury found (by special issue numbers) 
that 
the wall; (3) the 
an excessive amount of explosive and (5) 
the crack prior to the 
The judgment for the defendant 
versed by the intermediate appellate court 
on the ground that the exclusion of the evi 
dence mentioned was prejudicial error. The 
defendant appealed. 


fairly old concrete 


excluded evidence 


nearby shop. 
(1) no fragments were blown against 
defendant did not use 
existed explosion. 
was re- 


The court in the instant case affirmed the 
appellate’s reversal with these words: “Un- 
der these conditions, we think evidence indi- 
cating great force in the blast was relevant 
on the causation issues and thus also rele- 
vant to Special Issue No. 5, as another form 
blast- 
damages cases, the fact that causation 1s so 
through 
circumstantial evidence, justifies a rather 
liberal attitude in judging the relevance of 
a particular circumstance Weaver v. Ben- 
son. Texas Supreme Court. January 14, 
1953. 1 NEGLIGENCE (2d) 948. 


of presenting the same issues In 


aften impossible of proof, except 


ASES 


Charitable Institution's Liability 
to Stranger 


Because the immunity from tort liability 
enjoyed by charitable hospitals is an ex- 
ception to the general rule, the West 
Virginia court felt that such immunity 
should not be extended to the situation 
where the injured party is a stranger to 
the hospital. 


The plaintiff was the patient of a doctor 
who allowed by the 


poration to occupy 


was defendant cor- 
certain 
and equipment in its hospital. The 
had to pay $2 to the defendant ‘for 
patient he treated in these 


a $2 fee 


and use rooms 
doctor 
each 
rooms He 
charged his patients but, because 
his services were for the most part rendered 
received it 
doctor had to pay the 
the required fee for 
him. In order 
to reach the rooms used 


to indigent persons, he seldom 
Nevertheless, the 
hospital each person 
for the plaintiff 


by the doctor, she 


treated by 


had to go up a ramp in the corridor of 
the defendant’s hospital. It was on this 
ramp that the plaintiff slipped and fell. She 
that the [ ramp 
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was slippery because of the application of 
wax which was placed on the floors with 
the full knowledge and at the direction of 
the defendant. She further alleged that the 
defendant failed to provide this ramp with 
reasonably safe protective features. 


In the defendant’s amended special plea 
it was stated that the defendant had no 
funds or property with which to pay any 
judgment other than the funds which are 
administered as a charitable trust. It was 
further stated that the defendant had at all 
times used reasonable care in the selection 
and retention of its employees charged with 
the installation and maintenance of the floor 
of the ramp. To this plea the plaintiff filed 
a demurrer which was overruled by the 
trial court. 

The supreme court began its analysis of 
the case at bar by stating that while some 
jurisdictions hold to the contrary, the de- 
cided weight of authority is to the effect 
that a charitable hospital is not liable to 
its patients and beneficiaries for the negli 
gence of its employees, if it appears that 
the hospital has exercised reasonable care 
in the selection and retention of these em- 
ployees. This court recognized this principle 
in Roberts v. Ohio Valley General Hospitat, 
98 W. Va. 476, 127 S. E. 318. 


The pivotal question was whether the 


plaintiff was a patient or beneficiary of the 
defendant, or whether she was the patient 
of the doctor and so a stranger to the de- 


fendant. If she were a stranger, the Roberts 
would not apply and, because the 
question of the liability of a charitable hos 
pital to a stranger was one of first impres- 
sion in West Virginia, the court would have 
to decide the case under its own independent 
reasoning. The court decided that the rela- 
tionship between the doctor and the defend- 
ant was not one of master and servant, but 
one of landlord and tenant. This relation- 
ship was evidenced by the fact that the doc 
tor had to pay $2 per patient for the use of 
the rooms and equipment. This fee amounted 
to rent, the court ruled. Therefore, the 
plaintiff was a stranger to the defendant. 


case 


The court 
general rule is 


continued by stating that the 
that liability results from 
negligent or tortious conduct and any im- 
munity from such liability is the exception 
to the rule. In line with this statement the 
court concluded that the plaintiff's demurrer 
should have been sustained and the ruling 
of the trial court reversed because it was 
unwilling to extend immunity from. tort 
liability to a charitable institution against 
the claim of a stranger who is injured 
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through the negligence of the institution’s 
employees.—Koehler v. Ohio Valley General 
Hospital Association. West Virginia Supreme 
Court of Appeals. December 22, 1952. 1 
NEGLIGENCE Cases (2d) 807. 


Variance in Plaintiff's Proof 


Proof that the damage to the plaintiff’s 
building was the result of a hurricane and 
the defendant’s negligence was not a fatal 
variance from his allegations, rules the 
Florida court. 


The plaintiff brought action to recover for 
damage to its building and alleged that the 
damage was the result solely of the defend- 
ant city’s negligence in excavating. The 
defendant contended that was 
solely the result of an act of God—a hurri- 
cane. The trial court instructed the jury 
that where an act of God and the negligence 
of a person combined to injure another, the de 
fendant will be liable for the whole loss if his 
negligence proximately caused it. The verdict 
and judgment were for the plaintiff. No 
criticism was offered as to the judge’s 
charge, but the defendant claimed, upon 
appeal, that there was a fatal variance be- 
tween the plaintiff's allegations and his proof 
in that it was alleged that the damage was 
caused solely by the defendant’s excavation 


the damage 


and theyevidence showed that the damage 
was caused by a combination of the excava- 
tion and the hurricane. 


The reviewing court brought in the memo- 
randum of the pretrial conference wherein 
it was stated: “it is plaintiffs’ contention 
that any damage caused by the hurricane 
should be considered with the damage caused 
by the excavation. .’ This coupled 
with the fact that the court could not see 
the justice in requiring the plaintiff to aver 
that the damage caused by the de 
fendant’s and an act of God, 
since he could recover by establishing the 
first, despite the presence of the 


was 
negligence 


second, 


caused the court to affirm the judgment. 


The court stated: “Considering the aver- 
ments of declaration and plea, and the rec- 
ord of the pre-trial conference we cannot 
agree that justice demands a reversal of the 
judgment, or that the rule requiring agree- 
ment between allegations and proof will 
suffer from such a decision simply because 
the plaintiffs did not allege that the damage 
was occasioned both by defendant’s negli- 
gence and an act of God instead of only the 
former.”—City of West Palm Beach v. 
Pittman. Florida Supreme Court. December 
19, 1952. 1 NEGLIGENCE CAsEs (2d) 857. 


IL J— July, 1953 





LIFE 
Cases Involving Life, Health 


and Accident Insurance, as 
Reported by CCH LIFE IN- 
SURANCE REPORTS 


Payment in Simultaneous Death 


Under the applicable statute, rules the 
Louisiana court, the proceeds of the life 
policies formed no part of the assured’s 
estate. 


A husband wife were killed in an 
automobile The exact time of 
death of each was unknown and the plain- 
tiff assumes that they died simultaneously 
While neither left 


ascendants, both were survived by collateral 


and 
accident. 


any descendants nor 


heirs. These heirs employed the law firm 
of which the plaintiff was a member to 
handle all matters pertaining to the settling 
of the inventory of the 
assets listed two group insurance policies on 
the life of the husband issued by the de 
fendant company. An ex parte judgment 
which put the heirs in 
session of the complete inventory but, when 
the plaintiff demanded payment from de- 
fendant, the defendant refused. Instead the 
defendant paid the entire proceeds of the 


two estates. An 


was obtained pos- 


policies to a half-brother of the assured, 
contending he was 
under identical 
policy. The trial court 


on defendant's 


an alternate beneficiary 


clauses contained in each 
dismissed the suit 
exception of no cause of 


action and the plaintiff has appealed. 


The court called attention to 
Revised Section 22:645, 
individual 
designated in a life 
and 
they 


reviewing 
Statutes, 
“Whet e the 


the beneficiary 


which 


states: insured and 
insur 
have died there is 
evidence that have died 
otherwise than simultaneously, the proceeds 
of the policy shall be distributed as if the 
insured had survived the beneficiary, unless 


otherwise expressly provided in the policy.” 


ance policy 
not sufficient 


statute the court concluded: 
as plaintiff acknowledges, for 
purposes of this suit, that the deaths were 
foregoing provision [of 
the statute] controls and the proceeds of 
insurance are to be distributed as though 
[the assured] had survived his wife. 

It is admitted that the was not 
survived by a widow, children or parents 
and that he left no brothers or sisters other 
than his half-brother. Accordingly, 


Life, Health—Accident 


From this 
“Forasmuch 


simultaneous, the 


insured 


surviving alternate 
beneficiary the payment to him conformed 
with the contractual obligation of the insurer.” 


since he was the sole 


The trial court’s judgment of no cause of 
action was affirmed with this final observa- 
tion: “ since the proceeds of the insur- 
ance were payable to an alternate beneficiary 
under the policies, they formed no part of 
the insured’s estate. Therefore neither 
the listing of the policies in the inventory 
as succession assets nor the approval of the 
ex parte judgment placing the heirs in pos- 
session, was binding or effective as to the 
defendant. 


“Likewise the acknowledgment of simul- 
death and the agreement by the 
heirs to divide the succession property could 
not effect a transition of the insurance pro- 
ceeds into the estates of the decedents.”— 
Morelock v. Aetna Life Insurance Company 
Louisiana Supreme Court. February 16, 
1953. 1 Lire Cases (2d) 137. 


taneous 


‘‘Accidental Means’’ Defined 


The Illinois court rules that although the 
assured was put from the house by an 
intentional act, yet his unintended death 
was from accidental means. 


The Illinois 
Court in this case (15 Lire ¢ 


Appellate 
ASES 554) was 
presented in this department in the October, 
1952 JouRNAI 


decision of the 


Involved here is the question of whether 
or not the defendant’s assured met his death 
The as- 
sured suffered from a paralysis which affected 


as the results of accidental means 


his left side from his head to his toes. He 
had this affliction since he was eight years 
old. His walk and speech were faulty be- 
cause of this condition. 


On the night he was fatally injured, the 
stumbled into the 
principal witness. The carried no 
had his hands extended. and 
He was unable to reply to the wit- 
what he wished and 
so was put out of the house by the witness. 


assured house of the 
assured 
weapon but 
open. 


ness’ questions as to 


The assured fell down the porch steps and 
sustained injuries from which he died, The 
witness testified that he meant no harm to 
the assured, who was a stranger to him, 
but merely wished to expel what seemed to 
be an intruder bent upon doing mischief. 


The jury returned verdict for the plaintiff 
beneficiary but the appellate court reversed 
this judgment on the theory that the event 
causing the assured’s death arose out of his 
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own misconduct rather than through acci- 
dental means. 

In reversing the appellate court and af- 
firming the trial court’s judgment for the 
plaintiff, the Illinois Supreme Court re- 
called that it followed the definition of 
“accident” as set out in United States Mutual 
Accident Association v. Barry, 131 U. S. 100. 
This definition states that “if an act is per- 
formed with the intention of accomplishing 
a certain result, and if, in the attempt to 
accomplish that result, another result, un- 
intended and unexpected, and not the ra- 
tional and probable consequence of the 
intended act, in fact, occurs, such unin- 
tended result is deemed to be caused by 
accidental means.” 


Applying this rule to the facts in this 
case, the court stated: “In the case at bar 
the decedent voluntarily entered 
[the witness’] home uninvited, and 
[the witness] committed the intentional act 
of pushing [the decedent] by the shoulders 
out of the room. [The witness’] act 
was done, not with the intention of hurting 

[the decedent] in any way, for they 
were not engaged in any sort of controversy 
[the 
decedent] from the room. In the course of 
that intentional act [the decedent] 
fell backwards from the higher level of the 
living room floor onto the lower porch, and 
then down the single step onto the cement 
sidewalk on which he struck the back of his 
head in a fatal blow. Clearly, decedent's 
tripping backwards and ultimate skull frac- 
ture was both unexpected and unforeseen. 
Not only were the serious injuries to 
{the decedent] unanticipated by him when 
he entered [the witness’] home, but 

result was equally unexpected by 
[the witness] when he pushed him 
through his doorway. Destroying the life 
of [the decedent] was not even remotely 
contemplated by {the witness]. One 
step to the porch and a single step to the 
sidewalk presented no ominous hazard which 
might reasonably foreshow a fatal injury.” 

Yates v. Bankers Life & Casualty Company. 
Illinois Court. March 23, 1953. 
1 ca (2d) 133. 


or fracas, but merely to remove 


such a 


Supreme 
CASES 


Fall Proximate Cause of Death 


Although the assured was suffering from 
several ailments, the Fifth Circuit rules 
it was for the jury to rule whether the 
fall was the proximate cause of death. 


The assured, the mother of the plaintiff- 
beneficiary, was insured by the defendant 


508 


{appellant here] under a life policy which 
provided for double indemnity if death “re- 
sulted directly and independently of all 
other causes from bodily injury effected 
solely through external violent and acci- 
dental means,” and not “directly or indirectly 
from illness or disease, or from any bacterial 
infection other than bacterial infection oc- 
curring in consequence of accidental and 
external bodily injury.” The policy was 
issued in 1929 and in 1935 the assured applied 
for benefits due under the policy because of 
total disability. She submitted medical state- 
ments in support of her that 
high blood pressure, heart trouble and other 
ailments had caused her total disability. 
The defendant admitted her total disability, 
waived payment of further premiums as of 
January 30, 1936, and paid her monthly 
benefits up until her death. In April of 
1948, the assured fell and broke her hip. 
A doctor examined her within ten minutes 
and testified that he saw no evidence of 
shock or heart attack, found that she was 
suffering from a fractured hip and ordered 
her taken to a hospital. She died 12 hours 
after the operation which had been deferred 
for ten days. Typical of the medical evi- 
dence offered following given in 
answer to the question of whether or not 
the assured could have died from the heart 
condition irrespective of the accident: “She 
could have. She could have died or could 
have lived for years. But that’s what brought 
the broken hip is what brought 
the whole thing on—started the momentum.” 


contention 


was the 


the thing on 


In affirming the judgment for the plaintiff, 
the court placed reliance on United States 
Fidelity & Guaranty Company v. Hood, 124 
Miss. 548, 87 So. 115. In that case it was 
said: “, if the accident is the proximate 
and 
starts a latent or dormant disease, and such 
disease merely contributes to the death after 
being so precipitated by the accident, it is 
not a proximate cause of the death nor a 
contributing cause within the meaning of 
the terms of the policy.” 


cause of the death sets in motion or 


The court stated: “We conclude that the 
rule Hood and in 
later Mississippi decisions, controls in in- 
this 
insurance policy and that under those deci- 


announced in the case, 


terpreting and applying the facts to 
sions, the question is largely one of proxi- 
construing the policy, it 
that the 
case of the jury.”.—New York Life Insur- 
ance Company v. Schlatter. United States 
Court of Appeals for the Fifth Circuit. 


April 2, 1953. 1 Lire Cases (2d) 166. 
ILJ—July, 1953 


mate cause. So 


seems to us evidence made a 








Fire 


Cases Involving Fire and Cas- 
ualty Insurance, as Reported 


by CCH FIRE—CASUALTY 
INSURANCE REPORTS 


‘Operations’ Construed 


An Illinois federal court rules that be- 
cause the accident occurred after the sale 
was made, it was a completed operation 
and so excluded from coverage. 


The plaintiff was insured by the defend- 
ant under a liability policy which 
contained the following special endorsement: 

“iM that the 
apply: 


legal 


agreed policy does not 


“1. to the products hazard as defined in 
the policy; 

“se 10-8 
within the policy 


‘contract’ if the 


warranty of goods or products 


definition of the word 


accident occurs after the 


insured has relinquished possession thereof 


to others 
Elsewhere in the policy, “product hazard” 
was defined in 


“(1) the 
ence of any 


this manner: 

exist 
a warranty of 
goods or products manufactured, sold, handled 


handling or use of, the 
condition in or 


or distributed by the named insured, other 
than equipment rented to or located for use 
of others but not sold, if the accident occurs 
after the insured has relinquished possession 
thereof to others and away from premises 
owned, rented or controlled by the insured 
or on premises for which the classification 
stated in division (a) of the declarations or 
in the company’s manual exciudes any part 
of the foregoing; 

“(2) operations, if the accident occurs 
after such operations have been completed 
or abandoned at the place of 
thereof 


rented or 


occurrence 
and away from owned, 
controlled by the insured . 
shall not be deemed 


improperly or de fectively 


premises 
provided, operations 
incomplete because 
further 
required pursuant to a 


performed or because operations 


may be service or 
maintenance agreement.” 

One of the plaintiff's salesmen applied a 
wax to the floor of a county court house 
for the purpose of demonstration on Decem- 
ber 1. The area covered was not over five 
feet square. On December 10, the county 
bought 30 
December 


commissioners gallons of the 


wax. On 11, a woman slipped 


Fire and Casualty 


and fell on the prepared surface sustaining 
serious injuries. This woman sued and re- 
covered from the plaintiff for her injuries. 
The plaintiff brought this suit to recover, 
under its policy with the defendant, the 
amount the plaintiff had to pay the injured 
woman. 

The plaintiff contended that the above 
quoted product’s hazard clause has to do 
with faulty completed 
products and does not exclude negligence. 
Therefore, the plaintiff further contended, 
this had no effect on the general 
liability clause which covered bodily injuries. 
However, the defendant that the 
injury resulted from completed operations 


only defective or 


clause 
asserted 


of the plaintiff and as such were expressly 
excluded from coverage by the quoted clause. 

The court found no ambiguity in the term 
“operations” and ruled that this term should 
bear its usual, customary and normal mean- 
ing. It “The act of the 
salesman in wax on a floor for 
demonstration purposes in order to induce 


went on to Say: 
placing 


a sale is an operation of the plaintiff’s busi- 
ness. The hazards incident to such an oper- 
ation occurring through the negligence of 
the plaintiff or its agent are not excluded so 
long as the job is not completed. In the 
is alleged that the accident 
occurred after a sale was made. The court 
is of the opinion that ‘operations’ excluded 


instant case it 


from the coverage of the policy includes 
the completed operation here alleged.” 

For these reasons the court sustained the 
defendant’s motion to dismiss —United States 
Sanitary Specialties v. Globe Indemnity Com- 
pany. United States District Court for the 
Northern District of Illinois, Eastern Divi- 
November 10, 1952. 7 Fire AND 
Casuatty Cases 1193. 


§10n 


Interpretation of ‘‘Assured”’ 


The partner who took no part in the 
assault of the plaintiff and who was a 
named assured was held to be covered 
by an O L & T policy by the New 
York court. 


The assureds of the defendant were part- 


ners in the operation of a residence club. 
individuals by an 
and Public 
This policy provided that 
behalf of the 
might 
liability im- 
posed on him by law for damages due to 
the bodily injury of any person caused by 


accident and arising out of the care, mainte- 


They were insured as 
“Owners, Landlords 
Liability Policy.” 
the defendant would pay on 


assured all which he 


‘Tenants 


sums become 


obligated to pay because of 
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nance or operation of the insured premises. 
It further provided: “Assault and battery 
shall be deemed an accident unless com- 
mitted by or at the direction of the Assured.” 


The plaintiff was the tenant of the as 
sured partners and, while on the insured 
premises, sustained personal injuries during 
an assault upon him by one of the partners 
(A). The other partner (B) was in Florida 
at that time and the plaintiff did not con- 
tend that the assault was committed at his 
direction, The plaintiff sued to recover 
damages against A and B “individually and 
as co-partners” and was given a judgment 
against them as The action 
was dismissed as to B in his individual 
capacity but the judgment remained un 
satisfied against A and B as 
The jury found that the assault 
mitted by A “in the ordinary course of 
business of the partnership.” The plaintiff 
has brought the instant suit to recover the 
amount of the unsatisfied judgment 
the defendant as B’s insurer. 


copartners. 


copartners. 
was com 


from 


The appellate court began its review by 
stating that B was individually liable to the 
plaintiff for the full amount of the tort 
judgment under New York Partnership Law, 
Sections 24 and 26. It went on: “Clearly 
the reason for the exclusion from coverage 
of an assault committed by or at the direc 
tion of the assured is that it would not be 
in accord with public policy to indemnify 
a person for losses incurred as a consequence 
[ The denial of 
coverage to an assured for liability imposed 
upon him for an assault in which he him- 
self took no part finds no justification in 
the policy which lies behind the exclusory 


of his criminal acts. 


provision. To indemnify him does not save 
him from the consequences of his criminal 
act for he committed none.’ 


Concerning the definition of assured, the 
court said: “To hold that such a provision, 
purporting as it 
by extending it to additional assureds, works a 


does to broaden coverage 
reduction in the coverage which wouid be 
afforded to the ab 
sence of such provision is not in harmony with 


the named assured in 


the true, beneficial purpose of the provision,” 


The court concluded: “The proper view 
of the policy under consideration is that 
by it the defendant has undertaken separate 
and distinct obligations to the various as- 
named and additional, and 
is imposed upon 
sureds for an assault by another assured in 
which he took no part, the result should 
different that would 


sureds, where 


liability one of the as- 


be no from which 
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obtain where the assault was committed by 
a person who is not an assured—e. g., an 
employee.” The judgment which granted 
the defendant’s motion for summary judg- 
ment dismissing the complaint was reversed. 
—Morgan v. Greater New York Taxpayers 
Mutual Insurance Association, New York 
Court of Appeals. April 16, 1953. 7 Firt 
AND CasuaLty Cases 1190. 


Vacancy Clause Violated 


The Fifth Circuit rules that since both a 
reasonable time for repairs and the 60-day 
vacancy period had expired before the 
fire, the plaintiff’s case must fail. 

There had been two fire losses on the 
dwelling insured by the defendant and owned 
by the plaintiff. Settlement by the defendant 
had been made on both losses. The second 
1950, and the 
damage from it made the house uninhabitable. 
While in this condition, on January 30, 1951, 
the building was completely destroyed by 
fire. The plaintiff sought to recover by this 
The defendant refused 
to pay on the ground that the plaintiff had 
violated the vacancy clause of the policy 
which exempted the defendant from liability 
while the building was vacant for a period 
beyond The plaintiff 
countered with the contention that the 60 
day clause was suspended by virtue of the 


loss occurred on October 22, 


suit for this last loss. 


60 consecutive days 


endorsement which granted permission to 
make repairs to the house. 


found that either two or 
three weeks was a reasonable time within 
which the should have 
paired and thus, no matter which dates be 
considered as the expiration of the defend- 
ant’s option period, a reasonable time for 


The trial court 


premises been re 


repairs and the permissible 60-day vacancy 
period had both expired prior to the time 
of the fire on January 30, 1951. Judgment 
was accordingly entered for the defendant. 


The appellate court affirmed this judg- 
ment by stating that the above finding of 
fact was controlling and that: “Even under 
the most favorable application of the legal 
principles contended for by the appellant 
[plaintiff]. it essential to his 
right of recovery that the necessary repairs be 
completed within a reasonable time. With 
this fact established against him, the appel- 
lant’s claim fails."—Kugler v. Philadelphia 
Fire & Marine Insurance Company. United 
States Court of Appeals for the Fifth Cir- 
cuit. May 15, 1953. 7 Fire anp CASUALTY 
Cases 1203. 
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AUTOMOBILE 

Cases Involving Automobile 
Insurance, as Reported by CCH 
AUTOMOBILE INSURANCE 
REPORTS 


Favored Driver Negligent 


The Washington court held that the de- 
fendant, the favored driver on the arterial 
road, could be said to be the sole cause 
of the collision because he did not keep 
to his lane and because of his excessive 
speed. 


The plaintiff was driving his automobile 
north on a side road with his wife in the 
front next to him. They reached a 
point where it was necessary for them to 
cross the 


seat 


four-lane, arterial highway that 
Tacoma and Seattle. This high- 
way had a good deal of traffic on it and 
the plaintiff had to wait minutes 
for an opportunity to make his crossing. 
As he looked to his left 
and one in lane, 
that direction. He 
judged about 700 feet from 
him, miles per hour and 
thus of no further concern to him. As he 
proceeded across the highway, the plaintiff 
noticed the traffic to his right. There was 
only that direction 
from him and 
hour, the plain- 
would be able to cross in 
plaintiff neared the four- 
strip in the center of the 
looked to his right again and 
time noticed the 


connects 


several 


started across he 
observed each 


coming at 


two cars, 
him from 
them to be 


going about 55 


from 
and as it was over 500 feet 
going about 45 
tiff assumed he 
time. As the 
foot dividing 
highway, he 
for the 


one car coming 


miles per 


first defendant’s 


car, which was in the inside lane, passing 


the car that the plaintiff 
noticed to his right. 
the defendant to be 


and 


had previously 
The plaintiff judged 
about 400 feet 
least 70 miles per hour. 
The plaintiff believed that he could then 
have stopped his car in about ten feet, but 
did not try 


away 
traveling at 


to do this and instead acceler- 
ated his speed. As the plaintiff crossed the 
dividing strip, he judged the defendant to 
be about 300 feet away. As he 


the last two lanes of the highway, he ob- 


crossed 


served the defendant 200 feet away, increas- 
ing his speed and moving from the inside 
lane into the The plaintiff 
felt his enter the 
shoulder 


outside lane. 


front wheels unpaved 
that the defendant 


almost upon him. He 


and saw was 


turned his car to the 


Automobile 


left in an attempt to avoid a collision but 
was struck at the right rear wheel by the 
defendant’s car. The defendant testified 
that he applied his brakes when he was 12 
feet from the plaintiff's car. Neither car 
was upset, but the plaintiff's car was spun 
around and the plaintiff's wife was severely 
injured. The defendant’s car came to rest 
about 75 feet from the point of impact. 
Che jury returned a verdict for the plaintiff 
for an amount one third less than that 
sued for. The trial court en- 
tered an order which denied the defendant’s 
motion for judgment notwithstanding the 
verdict and granted the plaintiff's motion 
for a new trial on the ground that the 
verdict was so inadequate as to indicate 
that it 
judice. 
order. 

The defendant relied upon the Washing- 
ton statute (Revised Code of Washington, 
46.60.170) which “The operator of 
a vehicle shall stop as required by law at 
the entrance to any intersection with an 
arterial public highway, and having stopped 
shall look out for and give right of way 
to any vehicles upon the arterial highway 
simultaneously approaching a given point 
within the intersection, whether or not his 
first 

Reliance was also placed by the 
rule laid down by the 
Washington Supreme Court in Martin v. 
Hadenfeldt, 157 Wash. 563, 289 Pac. 533. 
This rule was to the effect that the primary 
duty of avoiding a collision rests upon the 
driver who arterial highway, 
which duty he must perform with reason- 


which was 


was the result of passion or pre- 


The defendant appealed from this 


States: 


vehicle reaches and enters the inter- 
section.” 


defendant on a 


enters the 


able regard to the maintenance of a fair 
The defend 
the plaintiff 
his contribu 


margin of safety at all times 

ant maintained that, therefore, 
could not 
tory negligence 


recover because of 

In affirming the lower court’s order, the 
reviewing court recalled its announcement 
that no two automobile collision cases are 
exactly alike and, therefore, no fixed rules 
could be laid down to cover every variation 
ot fact in different The court wert 
on to state that the plaintiff was not negli- 
gent in 
margin of 


cases. 
had a_ reasonable 
started 
That when the plaintiff first 
the defendant, the plaintiff was faced 
with an emergency and so entitled to the 
benefit of the exception to the intersection 
rule. The court concluded: “After appel- 
lant [defendant] had traveled for two hundred 
feet in the (third) 

[ plaintiff] 


assuming he 
safety when he 
the highway. 


Saw 


across 


from the 
observed 
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inside lane 


time respondent first 





him, respondent was entitled to proceed in 
reliance his continuing in that lane. 
The jury could have found that, if appellant 
had done 
re ady 


upon 
so rather than increasing his al- 
unlawful speed and changing lanes 
in an attempt to cross in front of respond- 
ent, the collision would not have occurred, 


and that it did occur solely because of ap- 


pellant’s negligence and without fault on the 
part of respondent.”—Shook v. Bristow. 
Washington Supreme Court. December 11, 
1952. 1 AutoMopiLe Cases (2d) 534. 


Comparative Negligence Applied 


Although the jury’s verdict seemed to 
compensate the plaintiff for the damage 
to his car alone, the Mississippi court 
rules it must be assumed that the jury 
applied the comparative negligence stat- 
ute of the state and the verdict represents 
the plaintiff's complete recovery. 


This result of a 
collision between the plaintiff’s automobile 
and a taxicab owned by the defendants. 
The plaintiff was driving north on his pri 
vate road and made a turn to the east onto 
a public The defendant's 
was proceeding west on the highway when 
they collided. Each of the drivers testified 
that the was 
the negligence of the other. The rest of the 
violent conflict. The 
was submitted to the jury under in 


suit was brought as a 


highway. cab 


collision solely caused by 


evidence was also in 
cast 
struction which left to them the determina 
tion of the 
resulted in 


negligence of the parties and 
a verdict for the plaintiff in the 
amount of the repair bill for the 
damages to his vehicle. The plaintiff brought 
an appeal with the sole contention that the 


verdict was contrary 


exact 


to the evidence in that 
the jury’s award was for the damages to 
his car only and made no award to com- 
pensate him for his personal injuries and 


medical expenses. 


The reviewing court ruled that this judg 
ment was affirmed. It was stated: “It is 
true that the amount of the verdict corre- 
sponded exactly with the amount of the 
repair bill, but the jury’s verdict was not 
designated as an award for damages to 
his automobile; but money award 
to compensate him for the damages he sus- 
tained. We must that the jury 
took into consideration all damages shown 
by the evidence to have been sustained by 
the appellant [plaintiff] as a direct and 
proximate result of the collision, as it was 
authorized to do under the instructions of 
the court, but the jury could have found 
and have found from the 
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Was a 


assume 


may evidence 


that a large part of the negligence proxi- 
mately contributing to appellant’s loss and 
damages was his own negligence, and may 
applied our comparative 
statute . . . im arriving at the 
of the verdict. We can not say from the 
verdict that the jury in arriving at the 
amount thereof did not take into considera- 
tion all damages shown by the evidence to 
have sustained by the appellant, as 
well as the evidence as to the negligence 
of the respective parties, and then apply 
our comparative negligence statute in arriv- 
ing at the amount of the verdict.”—Gilliam 
v. Sykes. Mississippi Supreme Court. De- 
cember 15, 1952. 1 AvuTOMOBILE CASES 
(2d) 660. 


negligence 
amount 


have 


been 


Child's Negligence Bars Recovery 


The plaintiff cannot be held liable, rules 
the Maine court, where the accident was 
entirely due to the child’s act in running 
into the side of the truck. 


The plaintiff's 12-year-old daughter was 
killed when the left rear wheels of defend 
ant’s truck ran The 
dicted and conclusive evidence 
that the child either ran directly 


over het uncontra 
indicated 
into the 
side of the truck, or ran across a sidewalk 
into the street and stopped so close to the 
truck that she was hit by the left 
wheel. The trial court directed a verdict for 
the defendant and the plaintiff appealed. 


rear 


In sustaining this judgment, the present 
court made this interesting statement: 


“ 


In fact, where the impact was with the 
body of the truck, the inference is that the 
child was never in a place where the truck 
driver had a The act 
of the child may be the sole proximate cause 
of the accident. 


chance to see her 


a place to play. We 
law that prohibits a child from 
playing near, or even in the street The 
automobile driver must use care and be able 


“Children must have 
have no 


to stop when children of tender years are 
near the 
highway. Very young children may be ex- 
pected to do the unexpected, The driver 
of an automobile is not liable, however, even 


in his range of vision, and in or 


if he is negligent, if the accident is unavoid- 
able, or if the person injured is of suthcient 
age to have the capacity to use care, and 
negligently contributes to his injury, and he 
is not liable if the accident is entirely due to 
the act of the child.”"—Greene v. Willey. 
Maine Supreme Judicial Court. January 
21, 1953. 1 AuToMosLe Cases (2d) 898 


ILJ— July, 1953 





SEVERAL of the most difficult medical prob- 
lems which are commonly presented to ihe 
liability claim adjuster have been explored 
in an article by L. E. Griffin, Supervisor of 
Liability Claims for Aetna Casualty & Surety 
Company, San Francisco Office. Mr. Griffin 
has based his arlicle on the understanding 
gained through long experience—25 years 
with Aetna—in dealing with doctors and lay- 
men in the treatment and evaluation of injuries. 
The article may be divided into four sections, 
the first of which deals with the various theories 
of liability in personal injury cases. The short 
second division is concerned with the problem 
of financial responsibility. In the third sec- 
tion is found a treatment of medical terms 
and problems which will be of value not only 
to adjusters but also to trial attorneys wishing 
a handy outline for trial reference. The fourth 
part deals with the proper settlement tech- 
niques. 
6 


Brier reviews of the insurance industry in 
Australia, Cuba, Iraq, Thailand and other 
foreign lands will be carried in succeeding 
issues. 
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